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Institutional Recognition and Accommodation of Ethnic Diversity in Ethiopia

1. Introduction

Ethiopia has ventured on a bold experiment that has involved a serious consideration of ethnic-
ity in the body politic. Ethnicity constitutes one of the major features of the Constitution that is
adopted in 1995 and the basis for the internal organisation of the state. The present dispensation
does not only mark a new political watershed in post-colonial Africa but also represents a major
break from the era of centralisation that characterised the Ethiopian state for most part of its his-
tory.

This contribution aims to determine and assess the position of Ethiopia in the continuum of
states that are engaged in intense nation-building project, on the one hand, and those that readily
recognise their ethnic diversity and organise their state accordingly, on the other. It, in particu-
lar, evaluates whether the Constitution provides adequate institutional mechanism to embrace
ethnic diversity while at the same time maintaining national unity. This paper first concedes that
the Ethiopian Constitution adequately recognises the multi-ethnic reality that characterises the
Ethiopian society and further concretizes its act of recognition by providing institutional expres-
sions. However, its approach, which is based on a strong marriage between federalism and eth-
nicity, has resulted in extreme ethnicisation of politics without providing adequate institutions
and processes of shared rule that would bring to the system a countervailing concern for na-
tional unity.

The paper seeks to demonstrate its objectives in four sections. Section two discusses the chal-
lenges of multiculturalism and the relevance of federalism in managing this challenge. Section
three discusses the role and place of ethnicity in Ethiopia’s political and constitutional develop-
ments with the view to bring the present political and constitutional development in perspective.
Section four proceeds to the main aim of this paper and evaluates, based on the ideas developed
in section two and against the background depicted in section three, the present constitutional
approach to ethnic diversity. The paper then concludes by making few general remarks.

A caveat is in order. The track record of federalism suggests that federalism, if it is to work best,
needs to be complemented by certain processes and institutions: the rule of law, democracy and
the culture of human rights in particular. Unpacking these processes and institutions is not the
objective of this paper. The focus is on the institutional devices that federalism specifically
makes available for the purpose of accommodating ethnic diversity.
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2. Towards institutional recognition and accommodation of ethnic
diversity

Ethnic heterogeneity rather than homogeneity characterise the populace of many countries
around the world. More than 90 percent of the current 180 or so states in the world are ethni-
cally plural in character. Notwithstanding this diversity, at the forefront of the political agenda
of most of these multi-ethnic states has been the pursuit of political unity and territorial integra-
tion. The constitutional approach followed by most of these multi-ethnic states has failed to rec-
ognise and accommodate the multi-ethnic reality that characterises their societies. The organisa-
tion of the state has often reflected the tendency to transform an ethnically plural state into a
nation-state.

At the centre of the nation-building projects of most of these states has been the liberal concep-
tion of rights, which treats citizens as individuals. According to classical liberalism, the group to
which the individual belongs to is irrelevant. The duty a liberal democracy imposes on the state
is also negative. The state is only required to refrain from interfering directly or indirectly with
the enjoyment of individual rights. No positive obligation is imposed on the state. The state, for
example, is not obliged to officially recognise, affirm or materially support any culture or lan-
guage. The individualist liberal position believes that the common rights of citizenship cater for
any culture-related demands. (Addis, 2001) The expression of cultural identity should be left to
the private sphere and the state should remain neutral on matters of ethno-cultural differences.

This individualistic approach of liberal democracies to issues related to ethnic groups would not
have been problematic in a nation-state where the cultural group coincides with the boundaries
of the state. In such states, universal equal treatment suffices. (Basta Fleiner, 2003). In multicul-
tural states, however, the traditional civil and political rights that merely consider individuals as
equal citizens, regardless of their particular identities, cannot adequately address questions that
arise in relation to ethnic groups.

Which language should be recognized in the parliament? Courts?
Should each ethnic or national group have publicly funded education
in its mother tongue? Should internal boundaries be drawn so that cul-
tural minorities form a majority within a local region? Should political
offices be distributed in accordance with a principle of national or
ethnic proportionality? (Kymlicka, 1995, 4)

If the state is going to effectively address these questions, it needs to recognise its multiethnic
reality and starts to accept that it somehow has to institutionally accommodate this basic feature
of its society. A liberal state, with its predominantly individualist orientation, cannot adequately
address these challenges of ethnic diversity.

In addition, the claim that the state has to remain neutral on matters of ethno-cultural differences
is also problematic. Requiring the state to remain neutral in relation to ethnic relationships, leav-
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ing the matter to the so called ‘cultural market place’ is in effect a call for the separation of state
and ethnicity. The state, according to this position, should not promote or inhibit the mainte-
nance of any particular culture. The “cultural market place’ should rather decide if a certain cul-
ture is going to survive or decay. In short, there should be a “benign neglect” of ethnic and na-
tional differences. However, the call for “benign neglect”, as noted by Kymlicka (1995), “makes
no sense”. Simply put, the state cannot remain neutral with respect to ethnic and national
groups. There is no way that the state can avoid recognising and promoting the identities of a
particular ethnic or national group. There will always be contexts in which the state and other
institutions of the public sphere cannot help but adopt state symbols that recognise at least one
identity. (Patten, 2001, 288) When a government opts to use a certain language as official lan-
guage, the state is recognising the linguistic identity of the group that speaks the language. The
same applies to the choices of public holidays and other similar issues. The issue should not
thus be whether the state should remain neutral but on how a state can extend equal level of rec-
ognition and accommodation to all the different ethnic groups that live in it.

One form of institutional accommodation that this paper focuses on is federalism. Federalism, in
its institutional form, involves at least two orders of government with self rule and shared rule
(Elazar, 1987) incorporated into the system on some constitutionally entrenched basis with the
aim of accommodating and promoting distinct identities within a larger political union. In this
paper, federalism is not understood as a static concept with a priori formula that prescribes a
certain way of organising the state. It is rather considered as a functional concept that allows the
organisation of the state in the manner that responds to its particular exigencies. The ground rule
is that an application of the federal idea must incorporate both self rule and shared rule. In fact,
each system of federation that exists in the present day is operating along a continuum of federa-
tions that displays different forms of combinations of self rule and shared rule.

The emphasis on the particularistic nature of the federal solution to the multi-ethnic challenge
does not mean, however, that there are no ground rules that must be taken into account. First,
federalism, as any other means of institutional accommodation that deals with the multi-ethnic
challenge, must be premised on the recognition of ethnic diversity. In the absence of formal rec-
ognition, the mere adoption of federalism would only be more congruent with a unitary repre-
sentation of the state than with the spirit of federalism which combines unity with diversity and
seeks to recognise and accommodate distinct collective identities within a larger political part-
nership. In such cases, a federal arrangement would mainly be “understood as an administrative
arrangement in which only the principle of uniformity and homogeneity can guarantee a fair and
equal treatment of every citizen”. (Rocher, Rouillard, and Lecours. 2001: 193) However, recog-
nition of ethnic identity is not a categorical demand. The degree of recognition accorded to eth-
nic diversity must be based on circumstances, be it political, historical or social. Sometimes re-
gional identity may be more important than ethnic identity. This, however, does not detract from
the basic position that ethnic diversity must somehow be recognised and afforded institutional
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expression. It only affects the nature and extent of recognition that a multi-ethnic state has to
provide to ethnicity.

Second, in a multiethnic state, the intention of a federal arrangement is to keep the state together
while at the same time allowing ethnic groups to maintain their distinctiveness. The intention is
not to give prominence to concerns of national unity at the expense of ethnic diversity by letting
the national government prevail over the constituent units, denying the latter adequate space and
authority to manage their own affairs. Neither is the intention of federative arrangement to allow
the centrifugal forces subsume any concern for national unity eventually allowing the loyalty to
the sub units prevail over loyalty to the union. The objective of adopting a federal structure is
rather to allow the co-existence of both centrifugal and centripetal forces. This would, however,
only be possible when an institutional design that can reconcile these two forces is adopted. An
excessive emphasis, be it on diversity or union, has the danger of either threatening the union or
destroying the distinctiveness of the sub units. As Lidija Basta Fleiner has succinctly put it, “the
success of federalism depends on the fact whether a federation constructed to accommodate
ethno-regional diversities, which are otherwise recognised as legitimate conflicting interest, en-
hances dual identity and loyalty” (Basta Fleiner, 2003).1 In other words, the success of federal-
ism depends on its capacity to respond to ethnic concerns without eroding allegiance to the lar-
ger state.

3. The making of Ethiopia: nation-building or nation-destroying?

‘Un museum di popoli’. That was how Conti Rossini, the famous Italian Scholar, described the
Ethiopian Empire in his book Historia di Ethiopia. To date, that remains to be an accurate de-
scription of the multi-ethnic, multi-linguistic and multi-faith Ethiopia. A little less than eighty
ethnic groups inhabit the country and twice as many dialects. Despite its numerous ethnic
groups, however, two-thirds of the 70 million populations belong to the three major ethnic
groups. The Oromo are the largest ethnic group accounting for 32 percent of the population fol-
lowed by the Amhara (30%) and the Tigre (6%). The next four numerically strong ethnic
groups, which include the Somali, Gurage, Sidama and Welaita, generally account for 16 per-
cent of the population. However, with no single ethnic group accounting for the majority of the
population, Ethiopia, like most other African states, can be appropriately described as a country
of minorities. On the other hand, as a country that has accepted Christianity, in its orthodox
form, in the third century and practiced it as a state religion until 1974, Ethiopia is often por-

1 As Watts also notes, an imbalance in which the forces of diversity prevail “unless accompanied by the institu-
tional encouragement of common institutions that provide the glue to hold the federation together” could be dis-
integration in the making. On the other hand, an imbalance in which the forces of national unity prevail could
suppress diversity and eliminate state autonomy Watts 1999, 125. See also Duchacek 1970.
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trayed as a Christian state. The description of Ethiopia as a Christian state could, however, be
misleading as no less than half of the population is Muslims by faith.

The conglomeration of these diverse ethnic groups under one state was achieved in the last
quarter of the nineteenth century through conquest and territorial expansion. The empire build-
ers came from the northern part of the present day Ethiopia, historically known as Abyssinia,
which was largely inhabited by the Amhara and the Tigre. The Amhara, who speak Amharic
and largely Christian, were further divided into regional areas that included Wello, Gonder, Go-
jam and Shewa. The Tigre, situated in the northern region of Tigray, maintained their language
but largely adhere to the same religion. The two groups have their origin in the ancient Axumite
kingdom that ruled over most of the northern Ethiopia and the South Arabia coastal areas across
the Red Sea. Except for the inter-trade interactions, the frequent raid conducted by the northern-
ers and the intermittent warfare, the sphere of influence of the imperial state was confined to the
northern part of the country. The southern regions existed under different political systems.
Some had hierarchical societies with their own small kingdoms. Others were more of egalitar-
ian. (Bahiru, 2003)

The first attempt at bringing all the regional warlords in the Abyssinian kingdom under one cen-
tral authority was made by Kassa Haylu who subdued the regional warlords and crowned him-
self as Tewodros, King of Kings in 1855. He worked towards the creation of a unified Abys-
sinia, with Shewa as its southern end. His ‘aggressive centralist reforms’ and his intolerance to
regional autonomy, however, provoked rebellion from the regional nobilities and the church,
which frustrated his personal ambitions to build a reformed and unified Abyssinia, leading to his
eventual downfall. (Gebru, 1991) His successor, Yohannes IV, who came from the Tigray re-
gion, was more tolerant of regional autonomy. “He retained the regional hereditary rulers, be-
stowing on them titles such as Ras and Negus (i.e. King) and granting them varying degrees of
autonomy’. (Ibid, 39).

As the foregoing discussion suggests, regionalism had played an important role in the historic
Ethiopian imperial politics. The major fault line in the Era of Princes as well as in the era of
King Tewodros and that of King Yohannes was not ethnicity but regionalism. The Amhara did
not mobilize themselves as one ethnic group. They were rather divided along their regional do-
mains and fought against one another for the control of the throne. This is also evident in the
fact that one cannot trace ethnic mobilisation of the Amharic speaking regions against the Ti-
gray regional rulers. Emperor Yohannes had both created alliance with and fought against the
different Amharic speaking regional rulers. The linguistic division between the Amhara and the
Tigre was irrelevant.2 This says regionalism rather than ethnicity was the most relevant divide
in the historic Ethiopia.

2 See also Adhana, 1998, 44.



Yonatan Tesfaye FESSHA

The sudden death of Yohannes 1V in the war against a Sudanese army opened an opportunity to
Menelik 11, from Shewa, the southern end of the Abyssinian kingdom, to claim the throne. The
era of Menelik does not only saw the consolidation of the historical Abyssinian kingdom under
one rule but also its expansion beyond Shewa, the southern end of the kingdom, into the south-
ern part of the present day Ethiopia. Motivated by the need to ‘control the source of the lucrative
long-distance trade’, the expanding forces of the Menelik army brought under their control most
of the people in the south. “From 1875 t01889 Menelik expanded his empire to four or five
times its original size’. (Lewis, 1993, 160) By the end of the nineteenth century, conquest and
expansion turned the religiously monolithic Amhara/Tigre Abyssinian Kingdom into a multi-
ethnic and multi-faith empire. This expansion was further consolidated during the era of Haile
Selassie that ruled over the centralized state of Ethiopia from 1930 to 1974.

The introduction of the imperial rule in the south entailed two facets domination over the con-
quered people. The first relates to land alienation. The northern rulers ‘confiscated two-thirds’
of the southern lands, ‘leaving the last third to the indigenous population’. (Markakis, 1974, 24)
The confiscated land was divided by the state among the northerners as a result of which the
majority of the southern population was forced to become ‘tenants of the new landlords’. The
second form of domination pertains to cultural and political domination. Amharic, the language
of the Shewa Amhara and most of the northerners, was made the lingua franca of governments
business in the South, which is a home to more than seventy different languages. For a very
long time, “no indigenous language other than Amharic was allowed to be taught, printed,
broadcast or spoken in public occasions”. (Markakis, 2004, 12) Ascendance to a political office
required assimilation to the culture of the northerners. In what is often referred to as ‘Amhara-
cization’, members of the Oromo nobility and other ethnic groups had to speak Amharic, con-
vert into Christianity and even in some cases change their names into a Christian/Amhara name
in order to be accepted among the ruling class of Ethiopia.(lbid, 24). The southerners were gen-
erally “[s]ubjected to the administrative fiat of the north, their language and culture were deni-
grated” (Bahiru, 2004, 5). The centralisation policy that was continued with greater force under
the Haile Selassie monarch had further intensified the economic and cultural marginalisation of
the southerners.

The military rule that replaced the Haile Selassie monarchy in 1974, usually known as the Derg,
took on the then fashionable Marxist ideology. It introduced a drastic measure by nationalizing
the economy, including land. The people in the South benefited from the measure as it “freed
them from exactions and services due to alien landlords”. It abolished the official status of the
Orthodox Christian church and recognised the practice of Islam by including Muslim holidays
in its list of national public holidays. The Derg, whose ranks and files included persons that be-
long to the newly conquered southern ethnic groups, allowed “the printing, broadcasting and
teaching of other languages” including the Oromo. (Markakis, 2003) With its most famous slo-
gan Ethiopia First and its emphasis on the indivisibility of the Ethiopian unity, the Derg, how-
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ever, was not ready to concede to the nationalities question beyond the cultural realm. It claimed
that national oppression and class oppression are things of the past as was the imperial state.
The socialist revolution has brought that to an end by guaranteeing the ‘equality of all people
and cultures’ and the rest including the ‘legacy of cultural oppression’ shall be overcome
‘through the cultural emancipation of formerly subordinate groups and the promotion of their
culture’. (Ibid) It was this position of the Derg that informed its response to the ethnic-based
liberation movements that started armed struggle immediately after the 1974 revolution, includ-
ing the Tigray People Liberation Front (TPLF) and the Oromo Liberation Front (OLF).

The Derg was determined to find military solution to the ethnic conflicts. It was, in fact, a mili-
tary solution that finally brought the war to an end except that it was the liberation forces that
emerged with victory. The TPLF army that ousted the Derg from Tigray and created a coalition
with other liberation forces known as the Ethiopian Peoples Revolutionary Democratic Front
(EPRDF) succeeded in removing the Derg in May 1991. With the EPRDF assuming power, a
new dispensation was on the horizon. This was readily apparent from the conference that led to
the establishment of the Transitional Government. The conference was largely an assembly of
representative of the different ethnic groups in the country, with only few parties promoting a
state-wide agenda. The political recognition of ethnicity was clear. The position was that a de-
mocratic transition in Ethiopia is only possible only if it recognises and accommodates all cul-
tural communities.

3.1 Reflections on the making of Ethiopia

Owing to the different interpretation of the historiography accounted in the preceding sections,
there is no clear agreement on the nature of the country’s political malaise. The debate centres
around the nation-building project advanced by the Imperial state. The issue is whether the suc-
cessive regimes of the Ethiopian state have succeeded in building a nation out of the multitude
of diverse groups that they brought under their rule in the last quarter of the nineteenth century
or imposed the domination of one ethnic group over the rest of the population.

Donald Levine argues that “despite this stunning diversity Ethiopia has to be perceived as a
country that is sufficiently unified both ecologically and culturally”.3 The off shot of this argu-
ment is that Ethiopia is not an ethnocratic state based on the hegemony of the Amhara. Christo-
pher Clapham argues that the Ethiopian central government, “far from being the Amhara pre-
serve, as the mythology of the opposition movements claims, readily provides position of power
for Oromo, Gurages, Aderes, wolaytas or kambatas”.# He indicates that some non-Amhara
joined the ruling circles both before and after the revolution of 1974. He concludes that the sys-
tem is not ethnically exclusive. Gahsaw shares the same view. He claims that “the Ethiopian

Gebru, 1991, 28.
4 Clapham, 1990.
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ruling classes cannot be identified with a particular ethnic group” as they are a “multi-ethnic
group whose only common factors are that they are Christians, Amharic speakers, and claim
lineage to the Solomonic line”.>

For others like Lewis, on the other hand, Ethiopia was an ethnocratic state.6 The claim that
Ethiopia has successfully achieved nationhood is the perception of very limited but influential
elite, mostly confined to the north, north-west, the capital and other major towns. It is only these
groups that are the custodians of Pan-Ethiopianism. The Imperial state was a conglomeration of
various ethnic groups under which the Shewa Amhara gained precedence. This was also the
view advanced by the student movement in the 1970’s as well as the liberation fronts that
emerged thereafter.

These polarized debates are not of historical importance only but they constitute, as reflected in
the 2005 election, a central place in the contemporary Ethiopian political and constitutional de-
bate. Contradictory interpretations of the Ethiopian history underlie the country’s alignment of
political forces. On the one hand are political forces that regard the Menelik expansion of the
19™ century as the process of ‘nation-building’. For them, this is an avoidable route that any
great power has to go through. Based on their motto “One Ethiopia”, “[t]hey see themselves as
the authentic representatives of the indivisible Ethiopian ‘nation’ and consider it unpatriotic, or
even un-Ethiopian, to argue for the recognition of the rights of hitherto marginalized ethnic
groups”™.” Merara refers to these groups as “Menelikans of the nineteenth century”.® Some of
the member parties of the Coalition for Unity and Democracy (CUD), the major contender of
the 2005 election, subscribe to the ‘nation-building’ view. On the other side of the alignment are
those that view the act of Menelik as an act of national oppression. They contend that the differ-
ent nationalities were subjected to economic, cultural and political domination. Included in this
category are the EPRDF, the Oromo National Congress (ONC) and a number of ethnic-based
parties that contested the election in the different regional states.

It is submitted that it is only the synthesis of these two views that can fully explain the nature of
the Ethiopian society and inform the appropriate course towards the peaceful co-existence of the
different ethnic groups that inhabit the country. Led by King Menelik, the Amharic speaking
shewa rulers, in their quest for wealth, subjugated the Southern ethnic groups that had their own
political and cultural systems. They forcefully diffused their culture and language on the south-
erners. They disparaged them culturally and marginalized them economically. To that extent,
the Imperial State was an ethnocratic state. The fact that people from the other ethnic groups
were able to assume position in the hierarchies of the Imperial state is of little significance as
these people had to fully assimilate to the Amhara culture and religion in order to be accepted

Gashaw, 1993, 142,
Lewis, 1993.
Merara, 2006, 120.
Ibid.

o N o O
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into the circles of the ruling class. The patrimonial alliances that were employed in some cases
in order to ease the tension had a limited effect. In most cases, it amounted to cutting the um-
bilical cord that connected the local rulers with the subjugated mass, discrediting them in the
eyes of the local population without facilitating the inclusion of the local population into the
mainstream society.®

At the same time, it would be a historical blunder to view the country’s political malaise in the
framework of the question of nationalities only, thereby, implying the assumption that ethnicity
had been the sole rallying point in the political history of the Ethiopian state. First, the predomi-
nant role of the Shewa Amhara, in contrast to the Amharas in the northern parts of the country,
in the making of the Ethiopian Empire should be emphasised. More broadly, the role that re-
gional identities played in the struggle for the centre of power mainly in the Abyssinian King-
dom but also of the larger Ethiopian Empire must be taken into account. As many argue, and
rightly so, the Amharic speaking people in the northern part of the country primarily identify
themselves in terms of their respective regions. This was, at least, the case prior to the introduc-
tion of the new dispensation. They would immediately tell you that they are Woleye, Gondere
or Gojame-reminiscent of the historical territorial divisions prevalent in the Ethiopian Empire-
and not Amhara.10 The historical circumstances in the Abyssinian kingdom were such that re-
gional identities came to play an important role. Of course, for the southerners, the regional dif-
ferences may not mean much as they had classed their rulers as Amhara, who speak the same
language and profess the same religion, both of which are largely alien to them. But for any
constitution maker that seeks to address the nationalities question and rebuild the country based
on this understanding, this distinction is of great importance. Identifying a group by how other
defines them rather than by how they define themselves is reminiscent of an ascribed identity
that is rooted in a primordial thinking. In any event, a simple classification of these groups as
Ambhara would be a superimposed/ascribed identity.

Related to this is also the need to take into account the class consideration that was prevalent in
the northern part of the country. Unlike the Afrikaners of South Africa, where the assumption of
political power was accompanied with economic upliftment, the Amhara both from the Shewa
and the other regions did not benefit from the assumption of power by their kinfolk. The peas-
ants of the north were subjected to equally harsh conditions by the ruling class. In fact, the ma-
jor difference was only that their oppressors spoke their language and practiced their culture.
This should be taken into account in determining the relevance and saliency of ethnicity in the
Ethiopian society and the role it should assume in the new constitutional dispensation.

9 Most of these local rulers “were classed as Amharas by their subject peoples”. See Clapham, 33, 1994.

10 This does not mean they are not ethnically Amhara although some contend that the Amhara are not an ethnic
group. Using objective criteria, an anthropologist might readily classify them as belonging to one ethnic group. It
is not, however, sufficient that an anthropologist classifies them into one ethnic group. More important is also
the subjective element, which is often shaped by political, historical and social circumstances.

11
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Another important factor is also to take into account the section of the population, however
small that may be, that does not identify with any particular ethnic group but with the larger
state. This section of the population is mostly present mostly in the capital but also some other
major towns. Admittedly, it is not easy to discern this group. Like the Wallons of Belgium that
identify themselves with the state, some of them claim the Ethiopian identity and strongly reject
identification with any particular ethnic group only to express their opposition against the cur-
rent drift towards the consideration of the ethnic factor in the body politic, a politically moti-
vated response rather than a true expression of one’s identity. For others, including those that
could primordially speaking belong to the Amhara or those that have successfully assimilated to
the Amhara culture, it is difficult, if not impossible, to define their identity in separation of the
state-wide identity. This is understandable given that the state, as alluded above, is constructed
based on the language, culture and history of the Amhara. The point is that such kind of identity
formation and its development should also be given a space in the public sphere. As it happened
with the case of Brussels in Belgium, residents of the capital must be free to develop their own
identity, which in most likely case would either relate to the state-wide identity or an identity
that is peculiar to the city. They should not be forced to be classified as belonging to a particular
ethnic group which currently manifests in the requirement that imposes a duty on the residents
of the city to identify themselves with a particular ethnic group when applying for an identity
card.

The foregoing discussion clearly indicates the need to arrive at a synthesis of the two views that
have dominated the Ethiopian politics for decades. The basic thrust of this position is the need
to accept the existence of different types and levels of identity, which may or may not overlap
among members of the Ethiopian society. We need to come to grips with the fact that some keep
their allegiance exclusively with their particular ethnic group while others share an overarching
state-wide identity. Some identify themselves with their regional than ethnic identity. And yet ,
we must also note that a multi-layered identity, whereby the embracing of an ethnic identity
does not exclude similar allegiance to an overarching state-wide identity, is a common reality as
it is the case with persons belonging to most ethnic groups in southern Ethiopia. The historical
importance of cleavages other than ethnic identity like, for example, regional identities, must as
well be noted.

The existence of these different layers of identity is reflected, to a certain extent, in the 2005
election. It is clear that one of the reasons why the ruling party lost the election in Addis Ababa
has to do with the fact that its policy of nationalities does not go well with the residents of the
melting pot Addis Ababa. It is difficult to conceive a party that champions the cause of the eth-
nic groups wining an election against a party that rejects the consideration of the ethnic factor in
the Ethiopian politics in a city where the majority of them do not consider their ethnic identity
as a defining element of who they are. Yet to present the successful mobilisation of the residents
of the capital and other major urban areas against ethnicity as a state-wide protest to the inclu-

12
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sion of ethnic factor in the body politic is either being naive or engaging in a deliberate distor-
tion of the socio-political realities prevalent in the country. The relative gain of ethnic-based
opposition parties in the Oromo-speaking parts of the country suffices to indicate that the denial
of votes to the ruing party cannot be simply interpreted as a rejection of the ethnic factor.

The key element for the mutual coexistence of the different groups in the Ethiopian society lies
in the capacity and willingness of the protagonists of the Ethiopian politics to recognise the
multi-layered identities that exist in the country. It is only when a consensus is achieved to build
the Ethiopian state based on such recognition that a peacefully co-existing democratised Ethio-
pia becomes a possible reality. The absence of such recognition compromises the capacity to
achieve arrangements that can be acceptable by all groups. Once this crucial element of recogni-
tion is realised, however, agreeing on institutional expressions that give practical effect to these
different types and layers of identities should not be a problem. As one author has nicely put it,
insofar as there is a functional need, “there is no shortage of alternative constitutional paradigms
or models available to be shaped to contemporary problem-solving”. (McWhinney, 1962, 6) In
the following chapter, we shall evaluate whether the present constitutional arrangement does
recognise these realities and provide a space for their expression in the public sphere.

4. The Ethiopian institutional response to the challenges of ethnic
diversity

The discussion in this section corresponds to the themes outlined in section two. It examines the
1995 Constitution along the lines of the three basic institutional principles mentioned in section
two: recognition and its two institutional expressions, namely self-rule and shared-rule. It first
seeks to determine how the state of Ethiopia views itself, as described in the Constitution and
other major legislations and policies; essentially whether the state considers itself as a nation-
state (or aspiring nation-state) or a multination state. It then proceeds to the second institutional
principle, self-rule, and examines the Ethiopian constitutional perspective and practice on sub-
national autonomy. The focus then will shift to the third institutional principle, shared rule, and
discusses how this particular institutional principle has received practical expression in the
Ethiopian Constitution. Finally, the plight of intra-state minorities is discussed.

4.1 Recognition
The act of recognition can find expression in different forms. In some cases, it can be explicitly

articulated in the preamble to constitutions. In other cases, it can be embedded in the constitu-
tion’s design especially in language and education related sections of the constitution. It can
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also find expressions in the various state symbols including public holidays, the usage of flags,
anthems and even the name of the state itself.11

The opening paragraph to the preamble of the Ethiopian Constitution begins with “We nations,
nationalities and peoples of Ethiopia”. Departing from the homogenization solution of “we the
people of the...” the Constitution presents the Ethiopian state as a compact entered by the dif-
ferent ethnic groups that inhabit the country. As one author has remarked, “[t]his is not a consti-
tution of the Ethiopian citizens simply lumped together as a people”. (Nahom, 1997, 51) The
preamble clearly states that the ‘political community’ that these groups agreed to form is prem-
ised on the full recognition of their “full and free exercise right to self-determination’. This says
that the Ethiopian Constitution does not aim at the construction of nation-state. More like the
Swiss Constitution, the different groups that make up the Ethiopian society have decided to
place their allegiance primarily with their ‘nations and nationalities’. The decision to live to-
gether under one state is not motivated by the idea of nationhood or a common culture but by
the conviction that the different groups that have historically inhabited Ethiopia have through
time developed a ‘common interest’ and ‘contributed to the emergence of a common outlook’.
This approach rejects the patriotic narration about historic Ethiopian nationhood and replaces it
with an idea of Ethiopia as a multi-nation state. This is further strengthened by article 8 of the
Constitution which vests all sovereign powers in the “nations and nationalities and peoples of
Ethiopia™.

The vision of Ethiopia as a multi-nation state that acknowledges its internal diversity is also ap-
parent in the various symbolisms that the state has adopted. Unlike a number of other countries
including South Africa that, despite the institutional realities they have adopted, eschewed the
federal nomenclature, the Ethiopian Constitution declares the Ethiopian State, in no ambiguous
term, as the Federal Democratic Republic of Ethiopia. Article 3 of the Constitution describes the
Ethiopian flag but it also recognises the flags of the members of the federation. It allows mem-
bers of the federation to have their respective flags and emblems that are determined by their
respective legislatures. The same applies to public holidays. The paradigm shift in the vision of
the state has allowed member states of the federation to celebrate historical importance that may
or may not be shared by members of the other groups. A case in point is the commemoration of
the Martyrs of the Chelenko war in the Harari state. In 1887, the expanding army of Menelik
had to overcome a stiff resistance from the people of Harari before it captured the city of Harar.
Although this particular historical event was thrown to historical dust bin in the past, with the
advent of the new dispensation, which brings with it a different interpretation of the historiogra-
phy of the state, the Harari people have started to commemorate it as the Chelenko martyr’s day.

11 Trudeau, in a bid to promote the “image” of Canadian nationalism, argued that “[r]esources must be diverted
into such things as national flags, anthems, education, art councils, broadcasting corporations, film boards...”
Trudeau 2005:222.
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The recognition of cultural diversity is also visible in the language clause.12 Article 5 of the
Constitution declares that all Ethiopian languages shall enjoy equal state recognition. The Con-
stitution declares that Amharic shall be the working language of the federal government while
allowing members of the federation to determine their respective working language. This repre-
sents a major break from the historical domination of the Amharic language throughout the
country. The Constitution thus opens a room for the application of a strict territorial model of
language planning, in which case the working language of each member of the federation would
be that of the majority of the locality. In practice, five of the nine regional states have endorsed
unilingualism. This has obviously provided ample room for a community to develop its lan-
guage and culture. It also represents recognition of the linguistic identities of the constituent
units. An important consequence of this policy is that individuals moving into either of these
regions must assimilate. That means Amharic—speaking citizens moving to Oromifa-speaking
region have to leave behind any prior claim to language protection. As we shall see later, this
has created a problem in some areas where an important number of minorities are scattered in
the midst of the regionally dominant linguistic groups, especially in major urban areas of mem-
ber states.

Symbolically, it is interesting to note that the Constitution, faced with an ocean of linguistic di-
versity, have opted not to adopt official language/s. It rather uses the phrase ‘working language’.
This obviously is designed to avoid the impression that a particular language is favoured at the
symbolic level. The other option would have been to follow the South African model and rec-
ognise all languages as official languages. This approach would have sent the symbolic message
that all linguistic groups are regarded equally by the South African Constitution. Yet as the
South African experience so far demonstrates, this has become an ‘impractical egalitarianism’.
Despite the multilingual reality that characterizes South African society and a Constitution that
declares official multilingualism, monolingualism seems to be the emerging trend. In light of
this fact, the Ethiopian Constitution’s innovation of working language might be a better option.

It can generally be argued that the Constitution adequately recognises the multi-ethnic reality
that characterises the Ethiopian state. The state is clearly moving away from the nation-state
paradigm towards a politics of accommodation. This is important as the way the state defines
itself informs to a large extent the policy that it follows when dealing with demands by ethnic
groups. It specifically informs the institutional choice that a state has to make. It also guides
public discourse and, more importantly, institutions that adjudicate disputes between the differ-
ent levels of government. What might be worrying is that the Constitution does not present an
equal, countervailing concern for national unity. This is visible both in the symbolic realm and

12 As Coulombe claims, language rights in a federal state are “invested with a symbolism of its own” It represents
the recognition (or the lack thereof) of the linguistic identities of the state’s constituent units. As a result, lan-
guage policy often correlates with visions of uniformity or visions of diversity. Of course, language polices go
beyond issue of recognition and play an important role in securing access to power and influence. See generally
Coulombe 2001.
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language rights. A good example is the celebration of the martyrs of Chelenko in the Harari
state. In a region that has a large number of individuals that belong to the Amhara ethnic group,
the commemoration of Chelenko, as it is celebrated now, has the effect of projecting the dichot-
omy of the oppressor and the oppressed. Such divisive symbolism compromises the capacity of
the state to build “one political community’ which is not only based on the recognition of diver-
sity but also on the need to keep it together. The commitment of the preamble to continue as a
one society cannot be achieved unless recognition is complemented by the spirit of reconcilia-
tion. The state must be innovative in finding ways of recognising these two seemingly contra-
dicting objectives. A good example comes in this regard from South Africa which provides a
creative approach towards determining public holidays. In the apartheid South Africa, Decem-
ber 16 represented a commemoration of the Afrikaners victory over a Zulu army in 1838 in
what is usually refereed to as the Battle of Blood River. (Ehlers, 2000) In the post-apartheid
South Africa, the government maintained December 16 as a public holiday. In view of the rec-
onciliation spirit it seeks to promote, however, it changed the theme of the holiday and declared
it as the Day of Reconciliation. The South African approach marks a departure from “divisive
symbolism’ and represents an attempt ‘reconcile conflicting historical interpretations’. (Ibid, 17-
18)

4.2 Self rule

Once a state recognises its multiethnic reality, it must give practical effect to it through institu-
tional expressions. One component of a federal arrangement through which the act of recogni-
tion can be given practical effect is by institutionalizing self rule -the right to manage one’s own
affairs. Self rule finds institutional and practical expression through the different territorial and
institutional structures of a federation, including in the geographical configuration a federation,
division of powers — which powers are allocated to which level of government- and financial
autonomy. Owing to space constraints, the discussion in this section is largely limited to the in-
ternal organisation of the state, which is also the dominant feature of self-rule in the Ethiopian
federal arrangement.

Article 39 of the Constitution states that every ‘nation, nationality and people’ in Ethiopia has
the right to a full measure of self government which includes the right to establish institutions of
government in the territory that it inhabits. This seems to be yet one of the first indication that
the Constitution has opted to reorganise the federation along ethnic lines rather than based on
geography or administrative convenience. A more clear indication comes from article 46 of the
Constitution which states that the geographical configuration of the federal state shall be based
on “the basis of settlement patterns, language, identity and consent of the people concerned”.13

13 The most striking element of the right to self-government, as recognised in the Constitution, is that it includes
the unconditional right of every ‘nation, nationality and people’ in Ethiopia to self determination, including the
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The Constitution establishes nine regional states that are largely delimited along linguistic lines.
(Art.47, Constitution) More than two third of the people that live in five of the nine regional
states, which include Tigray, Amhara, Oromyia, Somalia, Afar, belong to a single ethnic group.
The state of Gambela and Benishangul/Gumuz, on the other hand, are largely a bilingual re-
gional states with few numerically small minorities in their midst. The Southern Nations and
Nationalities and Peoples Regional State (SNNPR), on the other hand, marks a departure from
the rule that determines the organization of states based on ethnic identity. This region is home
to numerous small ethnic groups.

The constitutional decision to coincide internal boundaries with ethnic divisions has mixed ef-
fects. First, it must be emphasised that the inclusion of the ethnic factor in the designing of the
state is consistent with the constitutionally declared commitment to celebrate ethnic diversity
and build a multi-nation state. Drawing the internal boundaries based on geographic or adminis-
trative criteria would have defeated this commitment as those federations are often underlined
by strong integrationist and assimilationist dispositions. The state would not also have been any
different from what are often referred as mono-national federations which are congruent with a
unitary representation of the state than with a spirit of federalism which seeks to recognise and
accommodate distinct collective identities within a larger political partnership. Second, the in-
clusion of ethnic factor in designing the territorial structure of a state presents a framework to
provide extensive self rule for an ethnic group, ‘guaranteeing its ability to make decisions in
certain areas without being outvoted by the larger society’.(Kymlicka, 1995, 27-28) In a country
like Ethiopia where particular ethnic groups have been dominated culturally, economically and
politically by a historically privileged ethnic group, it is imperative that they, in order to avoid
the continued dominance of the dominant group, are provided with territorial autonomy. An ar-
rangement that makes an ethnic group a majority in its own house, it is argued, empowers geo-
graphically concentrated ethnic groups with the territorial space that is necessary to protect and
promote their distinctiveness, without fear of the dominant group imposing their values or veto-
ing their aspirations. (Simeon, 1998, 47)

It must , however, be admitted that in so much as the decision to provide territorial autonomy
responds to the demands of many ethnic groups, the decision to provide a mother state to each
single ethnic group poses a potential danger to the territorial integrity of the state. As the experi-
ence of multi-ethnic federations reveals, large ethnic groups carved under a single constituent
unit pose a threat to the territorial integrity of the state. The propensity to engage in conflicts is
high when each constituent unit is identified with a single ethnic group. The experiences of the
Nigerian federation in its early stage are instructive in this regard. Initially, Nigeria was estab-
lished as a three-unit federal structure that granted autonomy and hegemony to the country’s
three major ethnic groups, namely, the Muslim Hausa-Fulani of the Northern Region, the Chris-

right to secession. That puts the Ethiopian constitution in a rank of its own as the only constitution that explicitly
recognises the right to secession.
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tian Igbo in the South East (eastern Region) and the religiously bi-communal Yoruba in the
southwest (Western Region). The erection of the federation’s boundaries around the country’s
major tripartite ethnic fault-lines had led to hegemonic ethnocentrism and secessionism on the
part of the “big three”. As a result, the original geographical configuration of the federation was
abandoned and replaced with twelve state structures in 1967. Since then the number of states
has increased continuously. Currently, the number of states in Nigeria stands at 36. (Suberu,
2004)

The other equally disturbing effect of providing each ethnic group with a mother state is that it
facilitates identity fragmentation along ethno-linguistic lines. In such arrangement, ethnicity
becomes the dominant lexicon of political discourse, creating conducive condition for ethnic
entrepreneurs. In the Ethiopian case, this has been seen both in the proliferation of ethnic-based
parties as well as in what some call as the ‘genesis’ of ethnic identity. Of the 76 parties regis-
tered with the National Electoral Board, 60 of them are ethnic based parties that have their
power bases in the different regions of the country. Furthermore, the numbers of ethnic-based
parties that are joining the political terrain are continuously increasing. This obviously facili-
tates the fragmentation of the population along ethno-linguistic lines. Ethnic identities that had
mere cultural value in the past are now politically relevant entities. Of course, the proliferation
of ethnic-based parties would not have been a problem if their genesis is an outcome of a par-
ticular political and historico-social situation. What we are increasingly witnessing, however, is
that ethnic-entrepreneurs are simply establishing ethnic-based parties in order to take their share
of powers and privileges.

A more interesting effect of the present system is that it has resulted, in some cases, in the ‘re-
definition of an ethnic identity’. The Silte case illustrates this very well. The Silte were tradi-
tionally regarded as belonging to the Gurage ethnic groups, which is further subdivided into
various clans and sub clans. The Silte, unlike most of the Christian Gurages, are Muslims by
faith and speak a different dialect. After the introduction of the new dispensation, using reli-
gious and linguistic markers, educated local elites began to promote a distinct Silte identity.
(Markakis, 1998) After a protracted process and eventually a referendum, the Silte are recog-
nised as a distinct ethnic group. This has resulted in the establishment of a Silte Administrative
Zone and a representative in the second chamber of the federation. Other subgroups within the
Gurage have also claimed a separate ethnic identity but in vain. Without passing judgment on
whether or not the Silte, ethnographically speaking, belongs to the Gurage ethnic group, it is
important to note that the Silte case demonstrates the saliency that ethnicity has achieved in the
Ethiopian politics. As ethnicity has become a major weapon for access to power at various lev-
els of government, ethnic entrepreneurs have advanced political mobilization along ethno-
linguistic lines in order to advance their political goals.

Generally, the present internal organisation of the state has the potential to freeze ethnicity and
territorial boundaries. In such a system, every dispute turns into an ethnic dispute. “When the
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territories in question are spatial surrogates of large-scale, potentially self-conscious cultural
communities, most territorial conflicts become Community conflicts as well”. (Murphy
1995,93)14 Ethnicity becomes the sole lexicon of political discourse and, more disturbingly, a
readily accessible tool for ethnic entrepreneurs. These criticisms, however, should not be inter-
preted as a rejection of the consideration of ethnic factor in the designing of the state but to
point out that the Ethiopian Constitution has taken it too far. As ethnicity has become a major
source of power, the development of ethnic entrepreneurship across linguistic lines has become
a common phenomenon. In a bid to avoid a scenario whereby each large ethnic group is identi-
fied with a single constituent unit, states are increasingly advised to divide a numerically large
ethnic group into a number of constituent units. By creating a large number of groups, this type
of arrangement leaves room for flexibility and the establishment of a certain kind of balance.
Such an arrangement, it is believed, has the capacity to diffuse what would otherwise be a bitter
and polarized dispute. Of course, care must be made not to deny ethnic groups territorial auton-
omy. The division must guarantee the territorial autonomy of an ethnic group. A reference to the
Swiss case might help in this regard. Switzerland, a country composed of four major language
groups, is composed of twenty-six cantons. From a linguistic point of view, each language
group is not identified with only one canton. Instead, each of the four major language groups is
divided into multiple cantons. As major powers reside with the cantons, the geographical con-
figuration of Swiss federalism discourages the development of ethnonationalism across lan-
guage community lines. (McGarry and O’Leary, 1993, 31) In the Ethiopian context, this type of
arrangement finds support in the fact that identities other than ethnic identity have historically
developed in the country. As indicated earlier, regional identities have played an important role
in the Ethiopian history. Individual that belongs to the Amhara ethnic group harbour strong re-
gional identities. Rather than creating one big Amhara state, the Ethiopian Constitution could
have divided the Amhara into multiple states based on regional allegiances. The same can be
said of the Oromo.

14 This is often illustrated by the Belgian experience. It is argued that the territorial structure of Belgium, which is
mainly structured along three linguistic lines, has facilitated identity fragmentation along ethno-regional lines.
As noted by Murphy, it has done so in at least two ways. First, it has led to a restructuring of key social and eco-
nomic arrangements to reflect the underlying ethno-regional divisions. It entailed the division of a host of social
and economic institutions along language lines. This has manifested, first, in the division of the Belgian broad-
casting services into Dutch-and French-language wings, which eventually were completely separated. As a re-
sult, they are run by distinct entities that had ‘no explicit mandate...to promote integrative values, or even mu-
tual understanding across linguistic lines’. The other manifestation of institutional division and which is more
significant is the division of major state-wide political parties along linguistic lines. This, with the emergence of
regionalist parties that, in the first place, induced the split of the traditional state-wide parties, has reinforced re-
gional structures and identities. It has done so by reducing opportunities for inter-community interaction and
communication and by waning cross-cutting cleavages. Second, issues that are hardly related to language and
culture have taken an ethnic dimension. Murphy 1995: 89.
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4.3 Shared rule

An institutional framework that aims to accommodate ethnic diversity must present countervail-
ing concern to national unity. A complete protection of sub-national autonomy also requires that
the constituent units play an important role in the national decision making power via represen-
tations in national decision making bodies. In a nut shell, the constitution must provide for
shared rule. These normative guidelines can be expressed in different institutions of federal
government including the federal legislature, the executive as well as the judiciary. The focus
here is on the second chamber of the federal parliament, namely the House of Federation
(HOF).

The second chamber of the Ethiopian parliament, the House of Federation (HOF), is a unique
institution. This is true both in terms of its composition as well as the functions it is entrusted to
perform by the Constitution. The HOF, according to article 61 of the Constitution, is composed
of representative of Nations, Nationalities and Peoples of Ethiopia or, in other words, ethnic
groups. Each ethnic group must be represented in the HOF. According to the Constitution, each
ethnic group shall be represented by at least one member. (Art.61 (2), Constitution) Moreover,
the same paragraph stipulates that each ethnic group shall be represented by one additional rep-
resentative for each one million of its population. In terms of composition, there are two ele-
ments that distinguish the HOF from most second chambers in other federations. First, unlike in
many federations where second chambers are representatives of sub-national entities, the HOF
is simply composed of representatives of ethnic groups. Strictly speaking, it is not composed of
representatives of the nine states. Unlike the provinces of South Africa where members of the
second chamber, the National Council of Provinces, are provincial delegates that should speak
in unison on matters that affect provinces, members are not required to act on the instructions of
state councils. The lack of direct link between the states and the HOF is, however, circumvented
by the role that the state councils play in the nomination/election of members of the latter. Arti-
cle 61(3) of the Constitution provides that state councils shall elect members of the HOF either
directly or indirectly. In practice, it is the state councils themselves who have chosen representa-
tives to the HOF. This role of the state councils in the appointment of members seems to indi-
rectly make up for the lack of explicit link between members of the HOF and the states from
which they come. Members have become de facto representatives of the states. The second ele-
ment that distinguishes it from second chambers in other federations is the degree of representa-
tion. In some federation like that of South Africa and USA, the sub-national units are repre-
sented in equal numbers irrespective of their unequal population sizes. The Ethiopian Constitu-
tion has departed from this system of representation by ensuring that not only each ethnic group
is represented by one member but also by allowing the presence of one more representative for
each one million of the population. As a result, the ethnic group with the largest size ends up
having more seats than the others.
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In addition to the appointment system, the effectiveness of second chambers in representing re-
gional interest depends on the specific powers allocated to these institutions by the constitution.
Although the HOF is often considered as one of the legislative institutions of the federal gov-
ernment, a brief look at the powers and functions of the HOF reveals that it does not exercise
any legislative function. Rather, it functions as an institution that forges and maintains a harmo-
nious relationship, horizontally, between the different ethnic groups and, vertically, between the
ethnic groups and the federal state. The role of the HOF in maintaining and balancing the rela-
tionship among the different ethnic groups and the federal state commences with its duty to
“promote the equality of the peoples enshrined in the Constitution and enhance their unity based
on their mutual consent”. (Art. 62(4), Constitution) It also plays a dispute settlement function. It
has the responsibility to seek solutions to misunderstandings that may arise among states, in-
cluding state border disputes. (Art. 62(2), Constitution) It is also entrusted with the power to
decide on issues relating to the rights of Nations, Nationalities and Peoples of Ethiopia to self
determination, including the right to secession. (Art.62 (3), Constitution) Accordingly, an ethnic
group ‘who believes that its self-identities are denied, its right of self-administration are in-
fringed, promotion of its culture, language and history are not respected, in general its rights
enshrined in the Constitution are not respected or, violated for any reason” can present its appli-
cation to the HOF. (Art. 19(1), proclamation N0.251/2001) This also includes the role that the
HOF plays in reorganising a referendum when the question of the right of secession arises.

As the scheme of distribution of powers adopted by the Constitution indicates, legislative com-
petences over identity-related matters are assigned exclusively either to the federal government
or the states, leaving no room for the HOF. In fact, the only function of the HOF which allows it
to play a role in protecting the states from the legislative interferences of the federal government
relates to areas of civil law. In principle, legislations in the areas of civil law are reserved to the
states. The federal government can enact civil laws only when the law in question is necessary
to ‘sustain and establish one economic unity’. (Art. 55(6), Constitution) The determination of
such laws is not entirely left to the federal government. It is the HOF that is entrusted with the
function of delimiting the areas of civil law, which are important for the development of one
economic unity and, thus, require federal legislation. (Art. 62(8), Constitution) This is clearly
one of the few cases where the HOF plays an important role in protecting regional autonomy by
limiting the legislative powers of the federal government in the areas of civil law. The other im-
portant area where the HOF is entrusted with an important role in protecting the autonomy of
states relates to its controlling power over any intervention of a state by the federal government.
According to article 62(9) of the Constitution, any federal intervention in the functions of a
member of the federation has to be permitted first by the HOF. In fact, it is only the HOF that
can order federal intervention if, in violation of the Constitution, a member state endangers the
constitutional order. (Art. 62(9), Constitution) Finally, the HOF is constitutionally authorized to
determine the division of revenue derived from joint tax sources between the federal and state
governments, (Art. 62(7), Constitution) including the amount of subsidy the federal government
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may provide to the states.1> Another related important function of the HOF is the interpretation
of the Constitution. The HOF, with the expert help of the Council of Constitutional Inquiry,
provides the final and ultimate decision in constitutional disputes, including on the constitution-
ality of laws.

Generally, the representation system in the HOF provides representatives of ethnic groups with
an opportunity to voice the preferences of their ethnic groups as well as protect their interests.
The efficacy of the system to protect the interests of ethnic groups is, however, compromised by
the representation system which is majoritarian in nature. Small ethnic groups are likely to be
outvoted easily by the numerically strong ethnic groups. In addition, although the configuration
of the HOF as composition of the representative of ethnic groups reinforces the constitutional
declaration that sovereignty rests with the ‘nations, nationalities and peoples of Ethiopia’, it be-
lies the political reality that state governments are the most important units of government. In
fact, members of the HOF are in practice representatives of the state governments.

The major criticism against the HOF is that it plays little or no role in protecting the jurisdic-
tions of the states. The HOF is not involved in the overwhelming majority of legislations passed
by the federal government. Let alone override the HOPR in certain areas of legislation, it does
not even have the power to provide inputs or require a reconsideration of a bill adopted by latter
before it becomes a law. This includes even in cases where a legislation passed by the HOPR
pertains to matters that directly affects the states or in areas that are relevant to them. Members
of second chambers do not, for example, have the power to veto national legislation in the areas
of culture, language and education. This is disturbing considering the fact that the autonomy of
the states cannot be full and complete unless they are allowed to successfully challenge interfer-
ences of the central government on what would normally be their jurisdiction. Of course, the
HOF can always use its power of constitutional interpretation and specifically the power to de-
clare laws that contravene the Constitution as invalid to trump any interference of the central
government on what would normally be the jurisdiction of the state governments. This, how-
ever, is only after the bill becomes a law. This also denies the federal arrangement an opportu-
nity to use the HOF as an institution through which the federal government and the state can
promote the co-management of the society as a whole, which is essential for the promotion of
national unity and the maintenance of the federation.

5. Conclusion

The Ethiopian Constitution clearly recognises the multi-ethnic character of the society it seeks
to govern. Rejecting the age-old argument that Ethiopian is a historic nationhood, it declares
Ethiopia as a multi-nation state. By adopting an institutional arrangement that represents a mar-

15 The HOF is responsible for developing a formula based on which revenue of allocation is made every year.
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riage between federalism and ethnicity, it has provided practical effect to its act of recognition.
It has provided ethnic groups with territorial space that is necessary to promote their language
and cultural identity and mange their own affairs.

The problem with the Ethiopian system is that it overemphasises ethnic diversity both in the
symbolic realm and in the institutional expression of self rule. By freezing ethnic identity as the
prime marker of political allegiance, it has limited the development of either overarching or
crosscutting cleavages. Identity fragmentation along ethnic-linguistic lines has become a com-
mon phenomenon. In some cases, it has even contributed to the weakening, if not disappear-
ance, of age-old regional identities. Its application of ethnicity in the configuration of the state
in a manner that seeks to provide a mother state for each ethnic group carries with it the danger
of radicalising ethnic allegiances. In addition, the lack of adequate processes and institutions of
shared rule has also made it difficult to countervail the ethnicisation of the system by the utiliza-
tion of joint spaces that facilitate communication among the various groups and help to develop
inter-ethnic solidarity. The HOF, which would be expected to promote the co-management of
the federation, plays little role in bringing the constituent units within the political processes of
the federal state.

It is also important to note that the Ethiopian federal system leaves much to be desired. In terms
of accommodating intra-state minorities and especially ethnic migrant (i.e. settled minorities).
The geographical configuration of the Ethiopian federal state has not totally created ethnically
homogenous states. In some of the states, there are ethnic minorities scattered in the midst of the
empowered regional majorities. This includes groups like the Kunama in Tigray state or the
Agew and the Oromo in Amhara state that have their places of origin in parts of those particular
states. It also includes ‘ethnic migrants’, the Amhara and other Amharic speakers who, owing to
different historic or economic reason, have historically moved south and settled in Oromyia, a
state controlled by Oromo-Speakers, or even within the territories of other member states. The
latter are usually found in large numbers in major urban areas of the different states. The plight
of intra-state minorities becomes visible in the areas of the use of language and sometimes edu-
cation. The strict policy of unilingualism has, for example, created problem in states where there
are large number of individuals that do not belong the empowered regional majority. This is
especially true in most major urban areas of the states of Oromyia and SNNPR where Amharic
speaking people reside. The problem was acute in some cases as the transition to the new dis-
pensation was effected without any measure like that of Belgium where “language facilities”
were introduced in order to accommodate the French-speaking communities that are demarcated
into the Flemish speaking part of Belgium. (Deschouwer, 2005, 70) More disturbing is also that
the language issue has deprived the settled minorities from participating in the political institu-
tion of the states.

The basic idea of federalism in any multi-ethnic setting is ideally to accommodate ethnic diver-
sity while at the same time maintaining national unity. The idea is not to create ethnic enclaves.
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It is not to demarcate each ethnic group with a mother state of its own with the consequence of
defining a territory as belonging to the regionally empowered group and treating the rest as
guests or outsiders. The grand aim of accommodating ethnic diversity requires that the state, to
the extent possible, seeks to accommaodate diversity at each point of relevance.

In this regard, the Ethiopian system needs to move beyond its fixation with ownership based on
historical and other considerations in the organisation of the state and rather base its organisa-
tion of the state on demographic realities. This does not mean that historical considerations are
not necessary in the configuration of the state but they should be relevant only to the extent that
they are necessary to determine the path that the society should take in unison. In the context of
a state that attempts to come to terms with its history of conquest and subjugation, the federal
arrangement should not be used to advance a policy of the restoration of a ‘distant past’. Not
only is this impossible to achieve but it is also highly disruptive and defeats the basic tenet of
federalism as it results in the alienation of certain groups. This does not seem to be appreciated
very well in the Ethiopian system of federalism. The state of Harari, one of the nine states in
Ethiopia, illustrates this very well. Despite the fact that the Harari state is home to two other
linguistic groups that are numerically superior to the Harari ethnic group, the region is hamed
and considered mainly as belonging to the latter. This scenario, which is more likely to have
historical explanation rather than one based on the demographic realities of the state, has the
effect of creating the impression that members of the other two groups are only treated as
guests. The plight of ethnic migrants can also be attributed to the same system that, based on
historical considerations, defines states as belonging to one ethnic group in a manner that de-
feats the very purposes of the federal arrangement, namely the accommodation of ethnic diver-
sity.

It is submitted that federalism is the only viable route that the state of Ethiopia can rely on to
maintain itself as a state. Contrary to those who argue for a territorial/administrative based fed-
eralism, the consideration of ethnic factor in the making of the federation is an indispensable
element of the federal formula that Ethiopia has to adopt in order to accommodate its ethnically
diverse society. To that extent, the present Ethiopian system is definitely on the right track. The
overemphasis on diversity, as it is evident both at the symbolic and level and self rule (and es-
pecially in the territorial structure of the federation) has, however, the danger of putting the fed-
eration under intense pressure. Since the excessive emphasis on regional autonomy is not coun-
tervailed by a set of institutions and processes that promote shared rule and thereby national
unity, there is a tendency that interaction between ethnic groups will develop into a zero-sum
game.
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Georgian Language Policy: Identity Dilemma in South Caucasus

Building Identities in the South Caucasus

The world is an ethnic, linguistic, and religious complexity and one of the biggest challenges
faced by modern societies is to adequately respond to the demands emerging from different
groups and their attempts to protect different cultures and identities. The present paper analyzes
the post-Soviet identity transformation in the South Caucasus region, namely in Georgia, and
focuses on emerging regional and individual identities and their role in sustaining a multicul-
tural and multilingual society. The remaining part of the paper examines the Georgian language
policy after the collapse of the Soviet Union, the role of language in shaping modern national
identity and argues that proper language policy is one of the most important prerequisites for
stability and peace in the interethnic relations of the region.

The South Caucasus region comprising of Armenia, Azerbaijan and Georgia is a hot point on
the map with its various faiths, ethnicities, historical backgrounds, memories and political be-
liefs. The fundamental challenge of the region that remains today is the search for identity by
those living in the Caucasus. Identity transformations take place in every social entity. However,
in a region where several empires clashed during the epochs, where Europe and Asia face each
other, where the Turkish powers encounter Iran and various Islamic groups have to coexist to-
gether with various Christian and Jewish ones, the challenge is especially complex.!

During the last decades the states in the South Caucasus have fought for national self-
determination. Woodrow Wilson pointed that the implementation of the principle of self-
determination will lead to world which is a world without wars and is safe for democratic order.
However, national self-determination associated with both freedom and democracy has today
become an ethnic tool creating the danger for disintegration of the multiethnic states.2

In addition to the general definition of national self-determination which emphasizes either de-
mocratic self-government or national independence, there is a third alternative way to define
national self-determination: combining the aspects of democracy, rejection of foreign rule and
striving for national independence. In the recent history, those who strived for national self-
determination have also often been fighting for national independence and democracy. The
Czechs, Poles, Hungarians, and East Germans who struggled against the communist regimes in
the 1980s and early 1990s combined the nationalist and liberal-democratic elements of national
self-determination because they fought both for the independence from the Soviet domination
and for new democratic order and human values.3

1 National Intelligence Council (2000) Central Asia and the South Caucasus: Reorientations, Internal Transitions,
and Strategic Dynamics. Conference Report.

2 Coulmas, P. (1993) Das Problem des Selbstbestimmungsrechts. Europa Archiv, Vol. 48, No. 4.
3 Neuberger, B. (2001) National self-determination: A theoretical discussion. Nationalities Papers. Vol. 29, No. 3.
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In the framework of the “nation-state” the paper will attempt to bridge the gap between “moder-
nity with its discovering of the national roots and establishing socio-cultural and ethnic unique-
ness” and post-modern realities which claim multiculturalism, the “global village” and poly-
ethnicity. This paradox is reflected in all issues of post-Soviet social reconstruction, ranging
from the autonomy-sovereignty conflict to the universal human values.4

The Search for Identity

“Peace, partnership and cooperation are imaginable only among those who know who they are.
Knowledge of one’s own identity is a fundamental prerequisite for any good relationship with
others. If 1 do not know who | am, who | want to be, what | want to achieve, where | begin and
where | end—my relations with the rest of the world, and with those around me, will inevitably
be tense, full of suspicion and burdened by an inferiority complex...”, declared President of the
Czech Republic Vaclav Havel on May 11, 2001 at Bratislava’s summit of the NATO candidate
countries.

This quote illustrates the necessity and the importance of the national self-determination which
is also issue in the case of the Caucasian nations in the search of their multifaceted identities.
The nature of Caucasian identity was already a question in the 1930s as described in Azerbaijani
author Kurban Said’s novel “Ali and Nino”, a love tale of an Azerbaijani Muslim boy and a
Georgian Christian girl which developed in the years of the Russian Revolution and the rise of
the Soviet Union in the beginning of the 20" century. Standing at the crossroads of Asia and
Europe, the Caucasus as a region brings together the East and the West elements, different relig-
ions — Muslim and Christian, their traditions and modernity — Ali and Nino. Despite the cultural
differences described in the novel, Ali and Nino have never felt alienation towards each other.
On the opposite, neither of them is strongly rejected by their families or friends. It is the war
initiated in the region by the external powers that separates Ali and Nino from each other for-
ever.

The love of Ali and Nino — surrounded by the chaos of the early 20" century ends tragically
with the young man’s death in the battle and Russia’s occupation of the Caucasus. The love
story is of universal character but the book is of a unique nature to the Caucasus. Only on the
surface is the book about Europe and Asia, both terms being quite symbolic here. Nor it is really
about the differences between Islam and Christianity. Azerbaijan and Georgia are both Euro-
pean in many cases but in many respects they are not. Furthermore, it is not easy to define a
place where different cultures have been meeting and influencing each other for many thou-
sands of years. There is a simple Azeri saying about this region at the crossroads of East and

4 Paraszczuk, J. (2000) | looked in the mirror and there saw myself: The social construction of identity in Ukraine,
Nationalities Papers, Vol. 28, No. 3.
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West: “Bura Qafgazdir” which means — this is the Caucasus and it explains everything. The un-
ion of Ali and Nino is not a union of Europe and Asia as a reader might misleadingly conclude
but rather a union of two of the many different and yet related cultures of the Caucasus region.
It is also about the choices all individuals make in accordance with their identity as they con-
tribute to building new countries.

Tolerance among people with strong beliefs and ancient cultures is a very important lesson of
the book. It demonstrates that because of the Caucasus’s diverse cultures and varied ethnic and
religious content, identity in the region must be only inclusive and flexible. This inclusive and
flexible nature should make Caucasian identity open for changes and influences rather than be-
ing dangerously fixed to one ethnicity, religion or language even if it represents the one of the
majority. This inclusiveness and flexibility will not change the core identities but rather expand
their horizons. An ideal equilibrium of identity changes would include all aspects of the com-
plex Caucasian identity, yet acknowledging its transitional nature. Diverse, multiethnic, multi-
religious, multilingual and multicultural, the Caucasus cannot highlight one side of its identity
and lead to the exclusion of others; it can and should only have an inclusive one. However, this
was not the fact during the flow of the centuries and it finds reflection in the recent historical
and political developments of the region.

The South Caucasus and the Post-Soviet Identity

Located at the meeting points of the Eurasian mountains and the Middle East, between the
Black and the Caspian Seas, the South Caucasus is crossed by the Caucasus Mountains. This
geographical feature had its influence and limited intermingling of the region’s inhabitants with
each other and helped to preserve strong territorial identities. Historically, the area has been one
of battle-fields and ruled by the Persian, Ottoman, Russian and Communist Empires, each leav-
ing its own cultural, economic or political legacy in the region.>

In the twentieth century the Communist rulers planned to establish shared transnational Soviet
identity. For this reason, they delegated freedom of expression of small ethnic groups towards
larger groups through dividing Soviet territories into autonomous administrative entities. This
kind of policy of ethnic manipulation contributed to the creation of ethnicity-oriented institu-
tions.® Whether it was Stalin’s plan or not, ethno-territorial structural autonomous entities facili-
tated divisions and reinforced the policy towards the ethnic entitlement and attachment to cer-
tain territories.

5 Minority Rights Group International (2002) The South Caucasus: Nationalism, Conflict and Minorities.

6 Cornell, S. (2002) Autonomy as a Source of Conflict. Caucasian Conflicts in Theoretical Perspective. The John
Hopkins University Press.
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The period after the collapse of the Soviet Union caused even further alienation and distance
among the Soviet countries and in the South Caucasus. The post-soviet countries got busy with
the search for the new identities in new realities, new partners and allies, laying the foundation
for independence of the states through legal frameworks and constitutions. Furthermore, formu-
lation and realization of the national self-determination projects was very important on their
agendas.

Contrary to the widespread initial expectations rediscovering the earlier historically pre-Soviet
identities has not been helpful for the national self-determination. In some cases, it has even
caused additional problems rather than solving the existing ones. In late 1980ies and early
1990ies, the Caucasus saw a wave of extreme nationalism which was the case in number post-
Soviet countries pointing to the need for new historical perspectives and symbols. The popular-
ity of the nationalist doctrine was natural as long as the nationalist sentiments were oppressed
under the Soviets for close to seventy years and it was necessary to fill the vacuum left once the
USSR began to collapse.

In the Soviet Union one of the main instruments for building the Soviet identity was the Russian
language. The Russian language became the main means of communication among different
ethnicities and means for cooperation and partnership. With the collapse of the Soviet space and
dislocation of the Russian language by the official state language, the post-Soviet identities lost
their social and psychological identification with the self as well with the others and activated
national elements of self-identification. Nationalist movements found their expression among
political elite and became quite popular for that period. In these movements national pride and
self-determination emphasized the role of the national language in state-building processes. This
was especially true among small countries as the status of oppressed local languages was under-
stood as an important element of group values and national reorientation.

Georgian Identity and Civic Integration: Contradiction or
Complementarity?

Georgia is a multicultural and multiethnic country. Only seventy per cent of population com-
prises of ethnic Georgians while the rest is represented by national minorities. Many of the na-
tional minorities due to the geographic conditions and historical facts are located in compactly
settled communities and concentrated in specific regional territories. After the disintegration of
the Soviet Union, the ethnic Georgian population linked their hopes for the improved future
with renewal of national feelings and rebuilding of national identity rooted in long history and
Christian Orthodox traditions of the country. These feelings always were present during the So-
viet times but they were rather suppressed, hidden but transmitted informally through genera-
tions.
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For these reasons, following the collapse of the Soviet Union ethnic minorities living in Georgia
responded with resistance to the nationalization policy of the new government. As a conse-
guence, the civil war broke out in two regions of Abkhazia and South Ossetia. The civil was
turned into a military confrontation which increased the ethnocentric and separatist sentiments
in the regions. The confrontation resulted in expelling Georgians from the regions of Abkhazia
and South Ossetia. Consequently two self-declared republics have emerged on the territory of
Georgia — Abkhazia and South Ossetia — which comprises fifteen per cent of the state territory.
Before the conflict more than 10% of the population of Georgia had lived on those territories
and during the conflict this part of population was forced to move to the rest of Georgian terri-
tory, with the status of internal refugees or internally displaced persons (IDPs).”

Although in recent years, armed conflicts did not take place, the overall situation is still worri-
some. As a result of the armed conflicts and destabilization, the country has become increas-
ingly fragmented and certain regions are leading separate existence within the country. This fact
is being ignored by the central government. As a consequence, in protest to absolute inaction
and neglect from the central government regions such as Samtskhe-Javakheti and Kvemo Kartli
populated mainly by ethnic minorities followed the way towards the autonomous development
of local communities. Isolating themselves from the rest of the population, the compact settle-
ments unite in order to maintain and protect their cultural heritage and language from the major-
ity population as well as create certain protection to maintain psychological barriers.

New Challenges: The Samtskhe-Javakheti and Kvemo-Kartli Regions

There are two big minority groups living on the present Georgian territory. According to the
census organized in the 2002, 284,761 ethnic minorities of Azerbaijani origin and 248,929 eth-
nic minorities of Armenian origin live in Georgia. This constitutes over twelve per cent of the
total Georgian population. Out of 248,929 ethnic Armenians, 124,831 live in one region called
Samtskhe-Javakheti and the Tsalka municipality while out of 284,761 ethnic minorities of
Aczerbaijani 224,606 reside in the region Kvemo-Kartli. These two regions are quite isolated
from the rest of the country and there has been done little progress in integrating them into the
society. Hidden tensions are evident in both regions with the majority of ethnic minorities.
While there is still no such a risk of these regions for becoming South Ossetian or Abkhazian
threats to the state’s territorial integrity, the situation in the regions calls for more attention from
the side of the central government towards the better protection of the minority rights including
their use of the second languages.

While forming these two territorial-administrative entities and uniting several districts with mi-
nority settlements into single regions, the central authorities applied the principles of preventive

7 Korth B., Stepanian, A. & Muskhelishvili, M. (2005) Language Policy in Georgia: with a focus on the education
system. Geneva: Cimera.
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mechanisms of possible ethnic autonomy or separation risks. However, the cases of conflicts
and violence in these regions contrary remain related to the dominance of Armenian and Azer-
baijani minorities.

The residents of the regions are facing several problems due to the isolation of the region and its
weak integration into Georgian society. Extremely poor conditions of communication means
such as roads make trips from most villages to the administrative centres long, costly and diffi-
cult. The region suffers from a lack of authority of central power. Furthermore, there is a social
inertia, a low level of participation in the public and political life of the country. The sense of
alienation in Kvemo-Kartli and Samtskhe-Javakheti among the minority population is burdened
by economic problems including high unemployment rates, lack of industrial capacities, poorly
developed agriculture and underdeveloped infrastructure. These are common problems to all
regions but the two above mentioned regions more than the rest were abandoned by the central
government resulting in the collapse of regional economy and infrastructure.

In the meantime, several steps have already been taken to improve the lives of minorities. With
the support of the donor organizations and international community, Georgia has invested into
building the roads and rehabilitation of infrastructure in the minority regions; created a ministry
for civic integration issues; founded a public administration institute to train minorities; and rati-
fied the Framework Convention for the Protection of National Minorities. The Millennium
Challenge Georgia Fund which comprises 102 million USD and the government are financing a
“Samtskhe-Javakheti Roads Rehabilitation Project” to reconstruct roads connecting with Thilisi,
Armenia and Turkey. Furthermore, the government, with the Baku-Tbilisi-Ceyhan Pipeline
Company under the British Petroleum Group has been investing in Samtskhe Javakheti and
Kvemo-Kartli regions. In addition to this, the Peace Corps and Accion contra el Hambre im-
plement European Commission projects worth $3 million to eradicate poverty and support rural
development. The UN Development Program (UNDP) Georgia has also an $855,000 Samtskhe-
Javakheti project.

However, most of these initiatives carry pure economic character and none of them take into
consideration the political aspirations of the minority groups to increase their inclusion and par-
ticipation. Hence, the overall priority of the central government was rather to assert national and
regional unity and stability over the minority protection issues. Thus, the Samtskhe-Javakheti
and Kvemo Kartli regions remain a concern considered as risk zones in the Georgian territories.

Legal Framework

Article 38 of the Georgian Constitution guarantees “equality irrespective of national, ethnic,
religious or linguistic identity” and states that “all citizens have the right to develop their culture
and use mother tongue in private and public”. The law on protection of the rights of ethnic mi-
norities in Georgia defines a minority as “a group of citizens of Georgia, for whom the state
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language of Georgia is not their national language but the ethnic or native language, a group that
possesses other ethnic characteristics whereby it differs from the majority of the country’s popu-
lation, and constitutes a numerical minority striving to preserve and develop its native language,
culture and traditions”.

Historically, the concept of nationality in Georgia was equal to the notion of ethnic origin. Citi-
zenship and nationality were two different notions and both were indicated in the Soviet pass-
port. Any person born in Georgia, irrespective of ethnicity and level of knowledge of Georgian
language, was a citizen of Georgia. In the post-Soviet Georgia the paragraph about nationality
was taken away in the Georgian passports and identity cards and only citizenship is indicated.

Protection of minority rights is also subjected to international law. Furthermore, on joining the
Council of Europe, Georgia took numerous responsibilities related to protection of the minority
rights. In 2005 Georgia ratified the European Social Charter (ESC) and the Framework Conven-
tion for the Protection of National Minorities (FCNM). Georgia has also signed the European
Charter for Regional and Minority Languages but not ratified it yet. As a member of the Or-
ganization for Security and Cooperation in Europe (OSCE), Georgian law is bound by the 1990
Copenhagen Document of the Conference on Human Dimension which has presents obligations
towards the national minorities. Furthermore, president established a new institution of state
minister for civic integration issues, appointed presidential counselor in civic integration and
established the School of Public Administration to train minorities.

National Language Policy

During the Soviet period, most of the Georgian population was bilingual and Russian language
was an official language along with Georgian language. Despite this fact preservation of the
Georgian language as a language of instruction in the educational institutions and public ad-
ministration was serious political issue and had greatest importance for protecting Georgian na-
tional identity. Georgians were afraid of complete “Russification” and shift towards single Rus-
sian-language way of communication. The same problem was true for ethnic minorities living in
Georgia and their languages as well for the other Soviet republics.

As a consequence of disintegration of the Soviet Union, Russian stopped to be an official lan-
guage in Georgia. This made knowledge of Georgian language a necessity and pushed the Rus-
sian-language population either to immigrate to Russia or other countries or learn official Geor-
gian language. Simultaneously, global access to new informational spaces such as internet
opened up for Georgians. Consequently, new opportunities for employment and global market
required knowledge predominantly of the English language. As a result, the English language
pushed out the use of Russian and gained a certain social function among the population (em-
ployment, social status, political status, etc).
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The Russian-speaking population in Georgia all of a sudden found itself in a new linguistic
space — namely, the dominant Russian speaking Soviet majority turned into local and legally
unprotected minority. The ethnic minorities were among those vulnerable parts of the popula-
tion and challenged the role and the place of the ethnic minorities in the new language policy.

According to Article 8 of the Georgian constitution, Georgian language is the state language of
Georgia. It recognizes also Abkhazian as an additional state language for Abkhazian region.
Georgian and Abkhazian in Abkhazia is the language used for instruction in schools, the lan-
guage for all official documentations as wells as for the army. However, in reality in the re-
gions densely populated by minority language speakers such as Armenian and Azerbaijani, it is
impossible to implement the function of the Georgian language in practice as long as the largest
part of them does not speak and even understand the official language — Georgian. There are no
legal regulations regarding the translations of the official public documents for ethnic minorities
as well as the use of the minority languages in public institutions. Consequently, communication
between the Georgian-speaking majority and the ethnic minority still relies on Russian transla-
tions.

Education law guarantees the right to education in non-Georgian languages for those citizens
whose native language is not Georgian. According to the law, in the schools children may be
instructed in non-Georgian language based on the decision of the local government. The policy
of instruction in the local minority languages was widely spread during Soviet era. The current
law and the resulting tolerance towards the remaining 551 minority schools can be interpreted as
a heritage from the Soviet Union rather than as a good act of will of the Georgian government.

Georgian is the language of instruction in the majority of the 3,100 public schools. While many
of the minority language schools experience decrease in the number of attending students,
Georgian language schools enjoy higher popularity. In the minority schools Georgian is not the
language of instruction and three Georgian-language lessons per week are obligatory from first
grade. However, the quality of the classes varies according to the region as wells as the qualifi-
cations of teachers which are on shortage. Therefore, language instruction in schools is inade-
quate and fewer minorities are able to attend higher education institutions as a consequence.

The pattern of settlement of the ethnic groups on the territory of Georgia might be pointed as the
root cause of the weak integration into the overall language space. Since 1989 the use of the
state language has been declared a top priority but no support has been implemented by the state
to ethnic minorities in order to master the language. As a result ethnic minorities today face se-
rious linguistic problems creating language barriers for active participation in public life and
state affairs. For the same reason, there is an increasing economic and social gap between ethnic
minorities and ethnic majority.

The biggest problem and dissatisfaction related to the current language situation among the mi-
nority population is their inability to use their language in public life. The government’s new
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language policies are a source of strong resistance. The central government is accused of abol-
ishing minorities” former rights to use Armenian, Azeri or even Russian which was a lingua-
franca language during the Soviet times and thus limiting their direct access to jobs and educa-
tion. Since the independence the government has been pursuing the politics of strengthening the
Georgian identity and enforcing laws that oblige minorities to communicate in Georgian with
local officials to acquire official documents, submit complaints or receive any public services.
State jobs and professional licenses (such as lawyer, auditor, accountant, doctor, etc) are subject
to knowing Georgian language and passing new qualification exams.

The process of state-building in the whole post-Soviet period did not facilitate active self-
realization of ethnic minorities. The established negative attitude and public opinion with regard
to participation of ethnic minorities at high level public administration has constructed psycho-
logical barrier. For this reason, many of the ethnic minorities do not assume responsibility to-
wards the state due to the lack of knowledge of their rights and mistrust in their own capacities.
This concerns the lack of awareness of how to get access to information leading to isolation
from the rest of society. In addition, the general poor knowledge of the language and low par-
ticipation in the public affairs puts the majority of the ethnic representatives into isolation. As a
result, level of activity in the life of society and state affairs in general among ethnic minorities
is too low: for example, according to statistics, representatives of ethnic minorities were never
more than 6% of members of parliament while in central and local executive organs where mi-
norities form close to 50% of the population their number is even less.

Dissatisfaction with their position in Georgian society pushes ethnic minorities to support
autonomy as the guarantee for preserving their ethnic and cultural identity. Yet, when asked to
explain what they mean by autonomy, their representatives do not have common position. Some
fight for cultural autonomy which is independent decision-making on educational and cultural
issues while others call for full political autonomy with own elected executive and complete
self-government.

In the view of the current government, in order to establish a Georgian national identity “it is
very important to optimize the functioning of the Georgian language, i.e. to enlarge the spheres
of its use, its development in all directions, to normalize the literary language, and the Georgian
educational system and mass media etc”. However, this means that although Georgian society is
composed of several linguistic groups which have maintained their linguistic heritage over cen-
turies, the policy towards its minorities is obvious target dominance of the state language. Al-
though minority languages are tolerated in general, they are still regarded as a potential problem
in the creation of a “monolingual Georgian society”. Hence, in this perspective integration into
Georgian society is understood as assimilation towards the titular nation rather than as taking
care of minority languages and defending minority language rights.

Despite the fact that minority languages play an important role on the local level and that the
lingua-franca Russian is still used in Georgia, Georgian cannot be considered as a language un-
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der threat. It is functional in all public spheres and has a large base of literature, media, etc.
Nevertheless, some ethnic Georgians still feel that the Georgian language needs to be protected
and saved from outside influences. They perceive the existence of minority languages not only
as a threat to the survival of Georgian but also as a potential source of impurity of the state lan-
guage. This position to conserve a pure version of Georgian is strong and blocks more prag-
matic and sophisticated approach to the language use.

Thus, Georgian has become the dominant language in all spheres and places with the exception
of the regions Samtkshe-Javakheti and Kvemo-Kartli. Armenian and Azeri respectively are the
dominant languages there. The majority of Georgians but also many non-Georgians emphasize
that it is “natural that one speaks the language of the country in which one lives” and that there-
fore one should put efforts to learn know Georgian. Knowledge of Georgian became widely
considered as the first means of integration into Georgian society.

Hence, granting the Georgian language the status of state language was not enough for resolving
the problem of its real status and integration of ethnic minorities. It still does not represent the
language of interethnic relations while today this function is fulfilled still by Russian and in-
creasingly English. The fair and effective conducting of language policy in future is a way of
resolving language and other problems with more civilized methods.

Conclusions

The search for unified Georgian identity is an active process, one that evolves over period of
time and is the outcome of different events and influences. Therefore, the Georgian identity
should build upon cooperation and unity amongst different ethnicities. Having overcome post-
Soviet identity, today the South Caucasus including Georgia is in the process of search for a
renewed identity — based upon the societal, political and cultural values of the past and the new
demands of the present.

Despite the mentioned shortcomings and difficulties, this period was characterized by several
serious achievements. Along with achieving independence, Georgia managed to make signifi-
cant progress towards democracy and market economy. It underwent the transformation starting
in a completely different political and economic environment. Significant progress in civil
rights, freedom of speech, civil society development and other liberties distinguishes it from
many other post-Soviet countries. However, the position of the ethnic minority needs increased
attention from the central government.

Therefore, it can be argued that besides the regular democratic processes developing in Georgia
work should be done in order to ensure that aspirations and interests of ethnic minorities are
taken into account within the framework of the language policy. It is the duty of every democ-
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ratic government to serve the interests of the whole society and not only the narrow interests of
its own electorate and majority population.

Ethnic minorities should also assume their part of the responsibility on their own behalf. How-
ever, the goal of active participation of ethnic minorities in the political decision-making proc-
ess in Georgia is difficult to achieve. The failed integration of representatives of ethnic minori-
ties in governmental, parliamentary and administrative structures of the state represents a seri-
ous risk factor which may cause instability and disintegration in the future. Addressing the root
causes and helping minorities reengage with state structures can help ensure that tensions do not
escalate to conflict.

The questions still facing the country today are: which language policy is the best and most de-
mocratic, one that helps assimilation or one which promotes linguistic pluralism? What political
consequences follow from different policies? The answers to these questions can be found
firstly in international experience and in the federal system of state organization. As a rule, eth-
nic harmony is possible in states which recognize the language rights of minorities but at the
same time establish a unified, civic and cultural identity. An advantage of a pluralistic language
policy is that by offering minorities a cultural space within wider society it represents a policy
of both practical and symbolic involvement. Citizens require a subjective sense, and it is pre-
cisely this sense which at the collective level constitutes them as a nation.

The further well-being in the country will depend on the ability of the state to establish its le-
gitimacy among population. Legitimacy means agreement among all the parts of the population
in order to achieve reasonable consensus whereas in the heterogeneous population with its reli-
gious, linguistic and cultural diversity, state legitimacy is achieved based on the equal democ-
ratic principle of representation. In case of Georgia where certain ethnic communities strive for
self-determination, consensus at the local level is a way to the state legitimacy. The federal
principle of organization might have serious elements for such cases in order to reconcile the
principles of self-determination based on shared or limited sovereignty.

If the nations of the Caucasus fail to find a framework that can constructively accommodate its
diversity and conflicting parties, the region could turn into a chaos rather than a dynamic inter-
national crossroads for social and economic advancements. This is why the Caucasian identity
and self-perceptions are crucial for development and cohesion of the region.8

8 Suleymanov, E. (2004) Emergence of new political identity in the South Caucasus: Energy, security, strategical
location and pragmatism.
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Why is Germany (still) a Federal State?

1. Introduction

The Federal Republic of Germany, consisting of 16 Lander is often described as a major exam-
ple of a modern and unique federation. In fact, the German federation has proven itself to be
stable, stay democratic and nevertheless take the lead in the process of European Integration.

1.1 Research Question

The question this essay attempts to address is, why did the members of the German Parliamen-
tarian Council in 1948 / 1949 decided for a federal structure in Germany and why has this struc-
ture never been questioned, not even during the German Reunification in 1989/1990. Usually,
federalism is seen as a tool to bring “unity in diversity.” While it is easy to see the diversity in
countries like Switzerland, Canada or Belgium (where different religious-, language-, cultural-
and ethnic groups live) in Germany’s population is comprised by more than 90 per cent of eth-
nic Germans.1 Although, there is a religious diversity in Germany between roman- Catholics
and Protestants, this alone cannot be the reason for the federal structure. Instead, a mixture of
reasons will be shown, reaching from historically grown regional self rule, the combination of
federalism and democracy up to the importance of economic diversity between the subunits in
the federal system.

We will see a face of diversity, that does not mainly include multinational elements and only to
some degree multicultural characteristics. Instead, we will answer the question of how diverse
countries must be to accept a federal structure with a very soft answer. Differences in economic
development, historic identity, religious beliefs and a growing local identity in the new “em-
pire” (Herifried Munkler) European Union can be reasons for a country to adopt a federal struc-
ture.

To show the key reasons for the federal structure of Germany it is important to describe the fed-
eral tradition of Germany. Ursula Miinch and Kerstin Meerwaldt argue that the federal structure
has its roots in the Holy Roman Empire and was seen in Germany more as a necessity than a
choice of the political elites.2

In the second part, the essay will show the development of the German federalism and federa-
tion after 1949. Especially the German Reunification in 1990 can be seen as an appropriate ex-
ample of the necessity of federalism in Germany. The adoptions of six new federal units lead to

1 Ethnic Groups in Germany: see: http://www.pfaenders.com/html/deutschland.html (31. 07. 2007)

2 Ursula Miinch and Kerstin Meerwaldt »Geschichtlicher Rickblick®, in: Bundeszentrale fiir politische Bildung
(Ed.): Foderalismus in Deutschland, Informationen zur politische Bildung 275, Bonn 2002, p. 9.
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an economic diversity in which the state introduced solidarity payments to cope with the costs
of the reunification.

Finally, the essay will describe the newest developments in German federalism. It will show the
importance of the German federation in the process of the European Integration and it will ana-
lyse briefly the reform of the federation in 2005 /2006.

1.2 Definitions

Before we will have a look at the history of the federal idea in Germany, we first must define
the key terms. Ronald Watts, one of the leading scholars in the field of federalism, defines the
term as follow:

“Federalism is basically not a descriptive but a normative term and refers to the advocacy of
multi- tiered government combining elements of shared- rule and regional self- rule. It is based
on the presumed value and validity of combining unity and diversity and of accommodating,
preserving and promoting distinct identities within a larger political union. The essence of fed-
eralism as a normative principle is the perpetuation of both union and non- centralization at the
same time.””3

The federal idea must be distinguished from the term federation, which Watts refers to as:

“A federation is a compound polity combining constituent units and a general government, each
possessing powers delegated to it by the people through a constitution, each empowered to deal
directly with the citizens in the exercise of a significant portion of its legislative, administrative,
and taxing powers, and each directly elected by its citizens.”*

This separation goes back to Preston King, who firstly distinguished between federalism and
federation.

He defines federalism as “taken philosophically or ideologically rather than institutionally, most
frequently appeals for a marked degree of regional independence and autonomy,” he then dis-
tinguishes this definition from federation as “an institutional arrangement, taking the form of a
sovereign state, and distinguished from other states solely by the fact that its central government
incorporates regional units into the decision procedure on some constitutionally entrenched ba-
sis.”®

After this distinction between federalism as the ideology and federation as a kind of state which
is organised federally, King puts both terms together by saying: “Although there may be feder-

3 Ronald Watts: Comparing Federal Systems, 2™ edition, Montreal and Kingston 1999, p. 6.

4 Ronald Watts: "Federalism, Federal Political System, and Federation’ in: Annual Review of Political Science,
Vol. 1 (1), 1998, pp. 117- 137, here quoted p. 121.

5 Preston King: Federalism and Federation, Croom Helm, 1982, p. 74.
6 Ibid. p. 77.
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alism without federation, there can be no federation without some matching points of federal-
ism, [...] some form of federalism is always implicit in any given federation at any given
time.”?

For King a federation has three main qualities: Firstly, equality of representation (of the sub-
units in the upper house of the national level), secondly, a clear separation of power and lastly, a
strong bicameralism.8

After defining the terms of federalism and federation and demonstrating there connections, it is
important to define another key term. Federalism in the use of King and Watts is directly con-
nected to democracy. Democracy, going back to the definition of the American Revolution is
defined as, “a form of government in which political power is exercised by the citizens.”® A
democratic form of government exists, when the government of a country is elected in free and
fair elections, when a country guarantees all its citizens fundamental human rights, when the
political process is supervised by the rule of law, and when all governmental power is exercised
by periodicity.10

Therefore, the federal idea, which is based on self rule and shared rule, is directly linked to lib-
eral democracy, based on power sharing, human- and civic rights and free and fair elections.

2. The Origins of German Federalism

If Munch and Meerwaldt are correct, and the federal idea in Germany has a constant importance
in the political debates since the Holy Roman Empire in the early Middle Age, then it must be
possible to highlight key debates about federalism in Germany, long before the foundation of
the German Federal Republic in 1949.

In order to identify those key dates, it is necessary to stress the importance of the year 1648.
With the end of the Thirty Years War and the Peace of Westphalia a new area in Europe began,
and the nation-state was formed. The ending of personalised rule of lord and slave and the shift
to the relationship between the state and the people as citizens was also marked with religious
order after the peace treaty.1! Therefore, our analysis of the origins of German federalism shall
only focus on the developments after 1648.

7 Ibid. p. 76.

8 Ibid. p. 89- 95.

9 campus.northpark.edu/history/WebChron/Glossary/Glossary.index.html (31. 07. 2007)

10 Claus Offe: “Democratic Transition, Trust and European Integration®, Presentation in Sarajevo 06. 06. 2006.
11 gee: H. G. Koenigsberger, Early modern Europe 1500-1789, London 1989 (new print in 1999).
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2.1 The historic development of federalism in Germany

Konrad Reuter argues that as early as the eternal Council of the Holy Roman Empire (“Immer-
wahrender Reichsrat™), which had its seat in Regensburg and represented the German states
between 1663 and 1806, was the first federal institution.12 Although the eternal Council and its
successor, the Federal Council in Frankfurt (“Frankfurter Bundestag”), which created the forum
of inner- German coordination between the independent states after the Congress of Vienna in
1815, were representations of the German states, they lacked important qualities of federal insti-
tutions. They were neither second chambers in a united-Germany, nor were they democratically
organised, instead they were a forum of independent states that coordinated policy issues when
necessary and therefore they are confederal institutions. It was the governments and the lords of
the German states that send their representatives to those Councils, neither of them were democ-
ratically elected.13

2.2 Federalism and state building

It was only with the failed revolution of 1848, that federalism and democracy were directly con-
nected. The St. Paul’s Church Constitution (“Paulskirchenverfassung”) created a legislative or-
gan for the new united German, which consisted of a People’s Representation and a States’ Rep-
resentation. The representatives of the states were supposed to represent the governments of the
states and the states’ parliaments.14 The Constitution of Frankfurt in 1848 /1849 showed another
very important feature of German federal tradition. Federalism was seen by the representatives
in the St. Paul’s Church Parliaments as the best tool to unite the loose German Union of 1815
and create one German nation- state. This nation- state under the leadership of Prussia was ex-
pected to unite both, the monarch tradition of the 19" century Europe and the liberal- democ-
ratic movement of the so called “Pre-March Movement” (Vormérz). This unlikely coalition of
two clashing ideas can be seen as one reason for the failure of the constitution and the democ-
ratic movement.

After the defeat of the liberal and democratic movement, it took another 20 years before Ger-
many was finally united. But it was not a liberal or democratic movement that took the lead in
this uniting process, it was conservative Prussia and in particular the Chancellor Otto Furst von
Bismarck, who united Germany and made the Prussian King German Emperor in the Mirror
Room of Versailles in France.l®> The new German Empire was dominated by the power of the

12 Konrad Reuter: Bundesrat und Bundesstaat, 12th Edition, Berlin 2003, p. 62.

13 Lothar Gall: ,,Von der standischen zur birgerlichen Welt*, in: Deutscher Bundestag (Ed.): Fragen an die Deut-
sche Geschichte (Wege zur parlamentarischen Demokratie), Bonn and Berlin 2000, pp. 20-85, here especially
pp. 20-51.

14 Helmut M. Miller (Ed.): Schlaglichter der Deutschen Gesichte, 2nd Edition, Bonn 2003, p. 162.
15 Ursula Miinch and Kerstin Meerwaldt ,,Geschichtlicher Riickblick*, 2002, p. 10.

48



Why is Germany (still) a Federal State?

Emperor and the Federal Council (“Bundesrat”), which had by far more legislative power than
the directly elected Reichstag. The Federal Council was defined as the body of sovereignty of
the states and consisted of 58 members, sent by the governments of the states. The seats in the
Council were depended on the size and the population of the state, therefore Prussia dominated
the Council. In fact, the whole German Empire between 1871 and 1918 was mainly dominated
by Prussia and was not based around democratic principles.18 This empire can be seen as a time
when the idea of federalism united the movement for a nationalist unity in Germany. Therefore,
the time of the German Empire can be characterised as “federalism without democracy.” In Al-
fred Stepan’s term, this time would describe Germany as a “coming together federation.”1?

2.3 Federalism in the Weimar Republic

The Republic of Weimar, which succeeded the German Empire in 1918 after Germany’s defeat
in the First World War, was a highly centralised federation. Although the existence of the Ger-
man L&nder continued and to some extent Prussia still dominated all representation of the sub-
units, the forum of the new German Republic was the directly elected Reichstag. Parties became
key actors in the political process and political figures such as Friedrich Ebert became leading
political representatives without having any noble background.18 The federal Reichsrat was a
representation of the Lander governments and its veto rights were only suspenseful.1® The Ger-
man substates were degraded to Lander and lost much of their legislative independence, their
administrative power and their taxation autonomy. In fact, Minch and Meerwaldt argue, that the
Weimar “Pseudo- Federalism” (Scheinfoderalismus) was a major weakness of the Republic.20
This weakness was one of the reasons why the National-socialists could easily gain power in the
Lander and finally in 1934 abolish all power of the subunits.?! Nevertheless, it should be noted,
that the government of Prussia was the last one to fight the dominance of the fascists and save
the democracy of Weimar. The weakness of the federalism made it impossible for the govern-
ment and the Prime Minister Otto Braun.22

16 Ipid. p. 10.

17 Alfred Stepan: “Federalism and Democracy: Beyond the U.S. Model”, in: Journal of Democracy, Volume 10
(4), 1999, pp. 19- 34.

18 Walter Miihlhausen: Friedrich Ebert 1871- 1925 (Reichsprasident der Weimarer Republik), Bonn 2006.
19 Helmut M. Miller (Ed.): Schlaglichter der Deutschen Gesichte, 2003, p. 234.

20 Ursula Miinch and Kerstin Meerwaldt ,,Geschichtlicher Rickblick*, 2002, p. 11.

21 pid. p. 11.

22 Franz Walter: »Wie der Mythos Preullen zerschlagen wurde®, Spiegel Online, see:
http://www.spiegel.de/politik/deutschland/0,1518,495275,00.html (01.08. 2007)
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3. From the Parliamentarian Council to German Reunification

After the catastrophe of the Second World War and the occupation of Germany by the four ma-
jor winning nations, it was a major goal of the occupying nations and of the German political
elites to establish a new German state. However, the establishment of a modern democratic fed-
eral republic was in 1949 only possible in one part of Germany, while the other became a satel-
lite state of the Soviet Union. It took more than 40 years until Germany was reunited and the six
newly created Eastern German Lander joined the Federal Republic of Germany in 1990.

This analysis of the development of German federalism between 1945 and 1990 shall mainly
focus on the developments in the Federal Republic of Germany, as the federal structure in East-
ern Germany was already abolished in the 1950s.

3.1 The federal bargaining in the Parliamentarian Council 1945- 1949

It has often been debated whether the federal structure of the Federal Republic of Germany was
imposed by the international community or if it was the idea of the mothers and fathers of the
Basic Law and therefore the continued existence of the German federal experience of the last
decades.23 What we do know today is that decentralisation and democratisation were core ele-
ments of the allied policies in their occupied territories.24 However we also know that the main
task of the Parliamentarian Council in 1948 was to create a political structure, which would not
allow an abuse of power and an abolishment of the democratic and federal structure as it has
been done before with the Weimar Republic. Therefore, federal power sharing, as an additional
vertical separation of powers between the federal level and the subunit level, was one central
issue in fulfilling this task. Additionally, the Parliamentarian Council did not create an entirely
new federal idea out of nothing; rather it continued the German federal idea, dating back to the
Middle Ages.2> The Federal Republic of Germany became a unique federation, in which the
federal representation at the central level, the Bundesrat (Federal Council), consists of represen-
tatives of the subunit governments. The amount of votes in the Bundesrat depends on the popu-
lation of each Land. This federal power sharing, based on a representation of subunit govern-
ments, has often been characterised as “executive federalism”.26

23 Lothar Gall: ,Das geteilte Deutschland®, in: Deutscher Bundestag (Ed.): Fragen an die Deutsche Geschichte
(Wege zur parlamentarischen Demokratie), Bonn and Berlin 2000, pp. 313- 362, here especially pp. 326-336.

24 Although the democratisation in the Soviet Zone ended in 1946 with the forced unification of the Social Democ-
ratic Party and the Communist Party to the Socialist Unity Party SED.

25 Konrad Reuter: Bundesrat und Bundesstaat, 2003, p. 62.
26 Ursula Miinch and Kerstin Meerwaldt ,,Geschichtlicher Riickblick®, 2002, p. 14.
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Therefore, the Parliamentarian Council decided on the federal structure for three main reasons:

- It was an additional form of the separation of powers and therefore an additional control
mechanism;

-> It built on a federal tradition in Germany, with the exception of the Weimar Republic, all
political systems have had a strong representation of the subunits in one way or another;

-> The decentralisation allowed the newly created Federal state to share tasks and costs with the
subunits and therefore guarantee an effective government immediately.

3.2 Federalism and West Integration of the Federal Republic of Germany

After the difficult discussions in the Parliamentarian Council, and the final introduction of the
Basic Law, the political Elite in the Federal Republic of Germany, especially the Chancellor
Konrad Adenauer, followed a policy of West- Integration. With the Cold War beginning in the
background, and the continued manifestation of German separation, Adenauer saw the security
of Western Germany only guaranteed when the country would be integrated into a Western
European Union, and the newly founded military alliance of the North- Atlantic Treaty Organi-
sation.

Those developments, together with continued rebuilding of the country, the refugee problem
and limits in the sovereignty, have also had consequences for German federalism. In difference
to the United States of America, the German Lander and the central state developed a wide
range of cooperation patterns such as a strong connection between the different federal units,
especially in financial and legislative aspects developed in the 1950s and 1960s. Thereby two
tendencies developed as main characteristics of German federalism. While the federal level cen-
tralised more and more competencies in the areas of legislation, the Lander became most re-
sponsible for the administration and execution of laws.2” The strong centralisation of legislative
powers of the central state was combined with the stronger participation of the Bundesrat,
where representatives of the Lander- governments participate at central level in the legislative
process. Thus, the developments of the 1950s and 1960s strengthened the German executive
federalism, while the parliaments of the subunits were weakened. Gerhard Lembruch described
Germany after those centralisation experiences as “a unitary federal Union.”28 He argues, that
although Germany fulfils all criteria of a federal union, the centralisation processes of the 1950s
and 1960s (and to a lesser extent later on), the experiences of German tradition in dependency
and cultural and cultural orientation lead to the creation of the German “union- federalism”
(Verbundfoderalismus) with a strong tendency to a decentralised unitary state.2® Especially the

2T Uwe Anderson: ,,Bundestaat / Foderalismus“ in: Uwe Anderson and Wichard Woyke (Ed): Handworterbuch des
politischen Systems, 5th Edition, Bonn 2002, pp. 83- 90, here pp. 84-85.

28 Gerhard Lembruch: ,,Der unitarische Bundesstaat in Deutschland- Pfadabhangigkeit und Wandel*, Max- Planck
Institut fur Gesellschaftsforschung Discussion Paper 02/2, February 2002.

29 bid. pp. 5-6.
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norm to guarantee similar living opportunities was used by the central institutions to monopo-
lize legislative competencies. Therefore, in 1969 a reform of the German constitution introduced
the new task of “shared tasks between the federal and the sub-state level.” This was another op-
portunity for the central state to intervene in sub-state legalisation under the umbrella of similar
living conditions.30

Furthermore, the strong combination of financial arrangements between the federal units in
Germany symbolise those conflicting points. While the federal level has the most competencies
on taxation (although the Bundesrat has to be included in all taxation that concerns the Lander),
the central and the sub-state level have complicated arrangements for financial administration.
Furthermore, Germany’s federal system is characterised by a financial redistribution system
between the central state and poor and economic underdeveloped substates, as well as a redistri-
bution system between the federal sub-states themselves.3!

3.3 The German Reunification

Uwe Andersen describes the German Reunification as the “real test for German federalism.”32
Indeed, the financial obligations of Reunification seem to be the most important challenge
within German federalism until today. Although with integration in the European Union, the
post- Cold War area with its changes in economy and the international system, and the redefini-
tion of the German role in Europe and the world itself influenced the political culture in Ger-
many, the internal reunification marked the hardest test for the solidarity of the union.

The last government of the German Democratic Republic decided to re-create the five states that
existed shortly after World War Il until they were abolished in 1952.33 Consequently, the states
Mecklenburg- West Pomeria, Brandenburg, Thuringia, Saxony- Anhalt, Saxony and the free
city of Berlin joined the Federal Republic of Germany in 1990. The political elite of Western
Germany realised the importance of this Reunification without fully appreciating the costs.34 As
part of the unification, the big states of Bavaria, Baden- Wurttemberg, Lower Saxony and North
Rhine Westphalia gained one more vote in the Bundesrat. Andresen discusses the importance of
the re- federalisation debate during the re-unification emphasising that there were many sub-
state politicians hoping for a new reform of the competencies and tasks between central state
and sub-state level. Nevertheless, the idea of a new territorial division of the L&nder was
blocked by the Lander governments.35 “Generally, the re-federalisation attempt was in the di-

30 Manfred Gortemaker: Kleine Geschichte der Bundesrepublik Deutschland, Bonn 2002, pp. 174-191.
31 Uwe Anderson: ,,Bundestaat / Foderalismus®, 2002, p. 87.

32 Ipid. p. 90.

33 Ibid. p. 88.

34 One example of this debate is the discussion between Chancellor Helmut Kohl and Oskar Lafontaine, Leader of
the Social Democratic Party.

35 Uwe Anderson: ,,Bundestaat / Foderalismus®, 2002, pp. 88-90.
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lemma that the mental heterogeneity in Germany, which grew through reunification, needed
more autonomy for the L&nder when it came to expertise and close decision making, but the
importance of similar conditions in the whole of Germany needed more involvement of the cen-
tral level.”36

Despite challenges, the newly united Germany with now 13 Lander and three free cities kept its
federal structure. From 1995 the new states were also fully integrated in the financial redistribu-
tion system, which also raised tensions between the states and between the states and the central
level. The German reunification raised the cultural, economic and historic diversity in Germany
and therefore manifested main reasons for German federalism.

4. New Problems of German Federalism

Our journey through the history of federalism arrives finally in the 1990s. We have already ana-
lysed the core problems of German Reunification. It is a historical phenomenon that German
Reunification falls together with another core event in European history, namely the Treaty of
Maastricht and the birth of the European Union. As we shall see, European Integration and the
process of globalisation have greatly influenced the German political system and its federal
structure in the 1990s. Together with the consequences of the Reunification those new devel-
opments were the catalysts for the federal reform in 2005 / 2006.

4.1 European Integration and Globalisation

After the end of World War 11, one of the biggest challenges for the German economy was to
integrate millions of refugees and homeless people into the new state and to build a functioning
economy.37 The success of economic development in the 1950s and 1960s was combined with
the policy of West- Integration. As we can see, the process of West-Integration / European Inte-
gration and the Globalisation (first only in the Western Market, and later globally) took part in
Germany at the same time and continue until today. Nowadays the EU countries are Germany’s
most important trade partners and within the EU Germany plays a very important role in the
world economic development.

Globalisation, however, has not affected the German system as much as European Integration.
Although many immigrants changed the population of Germany, their influence on changes
within the federal system are marginal. Today, discussions in some Lander about the introduc-
tion of Islamic Religion Classes at school are one such key debate, resulting from the immigra-
tion of millions of Turkish people in the 1970s.

36 Ibid. p. 89.
37 Manfred Gortemaker: Kleine Geschichte der Bundesrepublik Deutschland, 2002, pp. 100- 116.
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It is and was European Integration, which influenced the political system in Germany and lead
to major changes. While at the beginning of the integration process in the 1950s, the central
government submitted decision making power to the European institutions without consulting or
participating the L&nder governments or parliaments, even when those issues directly concerned
Lander policies, today the submission of legislative power must be agreed upon by the Bundes-
rat.38 Especially after the ratification of the Maastricht Treaty, it was the pressure of the Lander
governments that lead to the introduction of Article 23 into the Basic Law. The article says that
“substates and central level have to work together in all matters concerning the European Un-
ion.”3? Furthermore, in all matters of direct Lander concern, the central institutions and the cen-
tral government has to consult the Bundesrat, find a common solution with the Lander govern-
ments, and as Miinch, Meerwaldt and Fischer argue, that “in a case of disagreement between
Bundesrat and central government, the opinion of the Bundesrat has priority.”40 In addition,
representatives of the Lander have in some cases the right to represent Germany within the
Council. This is especially the case, when the EU debates matters, that directly concern the
Lander and to a lesser extent the central government, such as internal security, education or cul-
tural policies.#! The reform of German federalism in 2006 has not changed central elements of
the German EU policy. The major change was the addition of Article 23.6, that the Lander have
the right to send a representative in the Council only when the policy areas of education, culture
and telecommunication rights are discussed.#2 Eppler, however, argues that the German federal
system did not see many cleavages in the area of EU legislation, so that the reform motivation
was not too high in the area of EU policy making.43

As we have seen, the German federal system was mainly influenced by the integration process
of the European Union. Nevertheless, the cooperation between federal and sub-state level in this
area has proven itself to be relatively without problems, which is why the reform of German
federalism did not change much in this policy issue. As Kathrin Bierwirth argued, the reform
debate of the federal EU legislation was “Much Ado about Nothing.”44

38 Konrad Reuter: Bundesrat und Bundesstaat, 2003, p. 44.
39 |bid. p. 44, also see: German Basic Law: Article 23.

40 yUrsula Minch, Kerstin Meerwaldt and Thomas Fischer ,,Deutsche Lander in der Europdischen Union*, Bundes-
zentrale fiir politische Bildung (Ed.): Foderalismus in Deutschland, Informationen zur politische Bildung 275,
Bonn 2002, p. 47.

41 Martin GroRe Huttmann: ,,Wie europafahig ist der deutsche Foderalismus?“, in Aus Politik und Zeitgeschichte,
13- 14 /2005, 29. March 2005, pp. 27-32, here especially pp. 28-29.

42 Annegret Eppler: ,Foderalismusreform und Europapolitik, in Aus Politik und Zeitgeschichte, 50/ 2006, 11.
December 2006, pp. 18-23, here pp. 21-22.

43 pid. p. 21.

44 Kathrin Bierwirth: Much Ado About Nothing. The reform of Article 23, Master Thesis for the University of Kent,
Canterbury, August 2006.
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4.2 The reform of the German federation in 2005 / 2006

Edzard Schmidt- Jortzig defines key areas, where he sees the necessity of a reform of the federal
institution in 2005 as the follow4>;

1. Re-organisation and new organisation of the competencies between the federal and the
sub-state level

Entanglement of legislative procedures

Reduction of veto rights of the Bundesrat

Reduction and end of the mixed financial system

Decision making competencies for political system in the field of EU legislation

o M D

The key decision makers in the governments already tried to arrange a reform in 2004, but
failed on the key question of the financial arrangements within the federal order. It wasn’t until
the new election of the Bundestag in 2005 and a Grand Coalition between SPD and CDU / CSU
to adopt a reform package, which excluded financial aspects, but attempted to entangle the leg-
islative procedure and reduce the veto rights of the Bundesrat by reorganising the competencies
between federal and sub-state level.

While the Lander was successful in gaining 16 more policy areas where they have the excluded
legislation, the federal institutions managed to reorganise their legislative procedures, which
finally let to a reduction of bills that have to be agreed by the Bundesrat.#6 Furthermore, the
framework legislation, which gave the federal government the right to frame legislation and the
Lander the obligation to fulfil this frame, was abolished and in some parts of legislation the
Lander gained rights of different legislation (Abweichungsgesetzgebung). Reutter argues, that
“entanglement and a new organisation of the legislation competencies were the leading ideas”
of the reform.47

Nevertheless, leading scholars in the field argued, that the reform of the federal structure was
very slight reform. Scharpf sees the reasons for these little steps in two key elements of the
German federal system. On the one side there are different political actors, from different par-
ties, from the Lander governments and the federal level and from a different sociological back-
ground in which all have different ideas, wishes, hopes and bullet points in the reform debate.
Therefore, the mixture of interests allowed for only a minimum consensus.#8 Secondly, the
structure of the German federation and its frame in the Basic Law did not allow a “great” re-
form. Key issues such as the demand for similar living conditions or the “unity- idea” of the

45 Edzard Schmidt- Jortzig: ,,Reformbediirftigkeit des deutschen Foderalismus®, in: Aus Politik und Zeitgeschichte,
13- 14/ 2005, 29. March 2005, pp. 6- 12.

46 \Werner Reutter: ,,Regieren nach der Foderalismusreform, in Aus Politik und Zeitgeschichte, 50/ 2006, 11. De-
cember 2006, pp 12-17, here especially pp. 14-16.

47 bid. p. 16.

48 Fritz W. Scharpf: ,,Foderalismusreform: Weshalb wurde so wenig erreicht? in Aus Politik und Zeitgeschichte,
50/ 2006, 11. December 2006, pp 6-11, here especially p 10.
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Basic Law did not allow a new federal order, which would give the Lander the legislation in key
rights and which would reduce the amount of bills that have to be agreed by the Bundesrat.4°

All in all this shows that the federal reform that the political system in Germany is still able to
cope with major national and international developments. Nevertheless, the structure of the
German political system is directly connected with demands in the Basic Law and therefore a
major reform is at least unlikely, if not even impossible. Finally, the reform of the federal legis-
lation procedure will have to prove itself in practise, especially when there is no Grand Coali-
tion in Berlin and the Bundesrat and the Bundestag will have different majorities.

5. Conclusion

Our journey through German history with a special perspective of the German federal experi-
ences finally brought us back to today. We have seen the developments in the 19" century that
lead to the creation of a federal German state without major democratic elements. We have also
seen how federalism developed in Western Germany after the Second World War. The big
changes of German Reunification and European Integration have lead to the reform of the fed-
eral legislation system in 2006.

Germany did not decide for a federal structure because it is a multinational country, such as In-
dia, Bosnia- Herzegovina or Nigeria. The German federalism is a “coming- together” federal-
ism, based on the values of a German cultural nation and the historic experience of the Holy
Roman Empire of the German Nation.

5.1 Why Germany adopted a federal system

During our journey we have seen the main reasons for federalism in Germany. We saw that the
German Empire after 1871 was a federal state without democracy and the chamber of the sub-
state representatives was the key legislation making body. We have realised that only federalism
could unite all German states within one Empire under the domination of Prussia. The experi-
ence of a lost democratic revolution in 1849 and the German Union from 1815 until the 1860s
showed the importance of sub-state diversity. Federalism in Germany was not chosen because
of an ethnic diversity, rather, because of its historic diversity, cultural diversity, different relig-
ions (especially the split between Protestants and Catholics), and to include the sub-state kings
and governments in the legislation process of the newly created German nation state.

49 pid., p. 10.
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5.2 Why Germany still is a federal state

The mothers and the fathers of the Basic Law decided for other reasons for a federal structure.
Although they took the federal tradition into account, they also saw the advantages of another
form of separation of powers and the share of tasks and costs in the federal order. In addition,
we must mention, that during the debates within the Parliamentarian Council, most of the
Lander were already founded and had elected governments and some legislation competencies.

After the German Reunification nobody discussed the abolition of the federal order in Germany.
Instead, a discussion about Re- federalisation took part and it was clear that the Eastern German
states, with their own historical and cultural experiences could only be included within a federal
order. Another major reason for the continued existence of the federal order was the growing
economic diversity, firstly within Western Germany but especially since the German Reunifica-
tion between Western and Eastern Germany. This economic diversity and the solidarity pay-
ments of the Western Lander and the federal state to the Eastern Lander can be seen as one of
the greatest demonstrations of German federalism. It also shows the vitality of the idea of “unity
in diversity” within the German context.

5.3 Why Germany needs to continue its federal history

Acrticle 20 of the German Basic Law states that Germany is a federal state. This article cannot be
changed and therefore the existence of the federal order can be foreseen. Nevertheless, it is not
only the rules of the Basic Law, which explains the need for future federal structures. Argu-
ments, such as the separation of power, the control function between different levels in the po-
litical system and the decision making close to the citizen can be used to agree on the advan-
tages of a federal Germany.

In addition, one can argue, that Germany can only fully participate as a federal system within
the multi- level system of the European Union. The inclusion of the German Lénder, the impor-
tance of the diversity within unity, can help to support the development of a multinational po-
litical system in Europe, since decision making and legitimacy close to the citizens is even in
the age of the supranational European Union very important, as the introduction of the subsidi-
arity principle in the Treaty of the European Union (Maastricht Treaty) has shown.

57






The Concept of Swiss Federalism on the Basis of Luhmann’s System

Theory

Ana KOLAROV

Lawyer, Rechtswissenschaftliches Institut, Zurich






The Concept of Swiss Federalism on the Basis of Luhmann’s System Theory

INTRODUCTION

Switzerland has been a federation since 1848. Constituted by the Swiss people and the twenty
six cantons the Swiss Federation provides a cultural, i.e. cantonal diversity. The federal gov-
ernmental structure enabled the accommodation of diversity as well as multiculturalism along
with unity within a political nation-state. | seek to point this out in this paper by interpreting
Swiss federalism and the legal federal system of Switzerland on the basis of Luhmann’s system
theory.

CHAPTER | - CONCEPTUAL FRAMEWORK

In addressing the following conceptual questions | will apply Luhmann’s system theory: what is
multiculturalism, what is the role of the cantons in this regard, what occurrence has multicultur-
alism within federalism and what is the understanding of federalism in general? In this chapter, |
shall argue that through the system theoretical approach culture can be integrated into society,
as the encompassing social system, by linking it to the cantons. Hence | shall continue arguing
that the cantons represent subsystems in the system federalism. As a consequence of this argu-
ment the cantons make multiculturalism discernable within federalism. Federalism contains fur-
ther subsystems, such as the legal federalism, the social federalism, the economic federalism et
al. Finally 1 would define federalism based on the difference of the differentiations of its subsys-
tems to the environment. In chapter Il, | shall place emphasis on the legal federalism and its re-
lation to federalism.

1. Luhmann’s System Theory, the concept implementation

While other system theories have been focusing on the system as an entirety of its components?,
Luhmann’s concept is based on the difference-theoretical perspective: the differentiation of the
system and its environment2. As a result of this perspective, a system can be defined by a
boundary (“Leitdifferenz”3) between itself and its environment. This boundary is the system’s
form, which individualizes* the system and makes the environment the other side of it.> As a

Luhmann, Soziale Systeme, pp. 20-24.
,»System/Umwelt-Differenz”, Luhmann, Soziale Systeme, p. 22 et seq.
Luhmann, Soziale Systeme, pp. 18 et seqq., 57.

Thier, ,,Systemtheorie und Kirchliche Rechtsgeschichte, p. 1076: ,,The differentiation between the system and
the environment is also the routing criterion, according to Luhmann’s terminology ,,die Leitdifferenz, which is
decisive for the formation of system-types.”.

> Luhmann, Gesellschaft der Gesellschaft, pp. 60, 77; Thier, ,,Systemtheorie und Kirchliche Rechtsgeschichte®, p.
1076.
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consequence, the differentiation to the environment is form-relevant for the system, so every
system needs and has a specific environment®. Necessary for this distinction is the observation
of the processes inside of the system, and the relation of each system to its elements (self-
reference) as well as an observation and distinction to the relations it has to the environment
(extrinsic-reference).” The difference between the self-reference and extrinsic-reference corre-
sponds then to the boundary of the system.® The environment is always different pursuant to the
boundary of each system and dependant on its intern operations. Luhmann introduces at this
point of his concept the term “autopoiesis”?, the ability of the system to produce and reproduce
its own elements, and operations (time-referenced elements) and in so doing to define its
unity.10 The system-characteristic operations of social systems are according to Luhmann
“communications”11.12 Communications reproduce themselves due to other communications of
the system and hence constitute its unity.13 The autopoietic system is consequently operation-
ally closed4, which enables it to be autonomous and to differentiate itself from the environ-
ment, meaning to have an identity.1> Moreover the autopoiesis produces not only the differen-
tiation to the environment, but also reproduces the system/environment-difference inside of the
system and builds further (sub-) systems.1®6 Luhmann describes this process as “system-
differentiation”17. Thus the autopoiesis is causal for the formation of systems within the encom-
passing system18, each with a particular operative mode. The system itself becomes then an “in-

6 Luhmann, Soziale Systeme, pp. 35, 249; Thier, , Systemtheorie und Kirchliche Rechtsgeschichte, p. 1076.

7 Thier, ,,Systemtheorie und Kirchliche Rechtsgeschichte®, p. 1077; Corsi Giancarlo, GLU: Glossar zu Niklas
Luhmanns Theorie Sozialer Systeme, pp. 163 et seqq.

8 Luhmann, die Gesellschaft der Gesellschaft, p. 77

9 Luhmann, Die Gesellschaft der Gesellschaft, p. 65; Esposito Elena, GLU: Glossar zu Niklas Luhmanns Theorie
Sozialer Systeme, pp. 29-33.

10 Esposito Elena, GLU: Glossar zu Niklas Luhmanns Theorie Sozialer Systeme, p. 29. Thier, ,,Systemtheorie und
Kirchliche Rechtsgeschichte®, pp. 1079 et seq.

11 Baraldi Claudio, GLU: Glossar zu Niklas Luhmanns Theorie Sozialer Systeme, p. 89: Communication is a Select
Process, ,,Consisting of the Message, the Information and the Understanding of the Difference Between The In-
formation and the Message*; Luhmann, die Gesellschaft der Gesellschaft, p. 81; Luhmann, Soziale Systeme, pp.
193 et seqq.

12 Baraldi Claudio, GLU: Glossar zu Niklas Luhmanns Theorie Sozialer Systeme, p. 89; Luhmann, Die Gesell-
schaft der Gesellschaft, pp. 70-73; Luhmann, Soziale Systeme, pp. 192,193.

13 Esposito Elena, GLU: Glossar zu Niklas Luhmanns Theorie Sozialer Systeme, p. 29.

14 LLuhmann, Die Gesellschaft der Gesellschaft, pp. 68, 92; Thier, ,,Systemtheorie und Kirchliche Rechtsgeschich-
te*, p. 1081; Luhmann, Das Recht der Gesellschaft, p. 34 et seq.

15 Luhmann States here a distinction between social and psychic systems and their innate operations: The commu-
nication for the former and thoughts for the later. no system can operate beyond its boundary because of the op-
erative closure. The compatibility with other systems within the environment is carried out by the ,,Structural
Couplings*“: The environment has an influence on the structures of a system, which regulate the operational
mode of a system, See below.

16 |uhmann, Die Gesellschaft der Gesellschaft, p. 597; Baraldi Claudio, GLU: Glossar zu Niklas Luhmanns Theo-
rie Sozialer Systeme, p. 27.

17 Also called ,,Intern-Differentiation®, Cf. Luhmann, Soziale Systeme, p. 258 et seq.; Luhmann, Die Gesellschaft
der Gesellschaft, p. 595 et seq.

18  Esposito Elena, GLU: Glossar zu Niklas Luhmanns Theorie Sozialer Systeme, p. 31;

62



The Concept of Swiss Federalism on the Basis of Luhmann’s System Theory

tern environment” for the subsystems.19 Every subsystem has a specific environment, because it
includes the other respectively different systems within the encompassing system.20 The crucial
moment at this juncture then is the differentiation between the social subsystems and the en-
compassing system. The unity of the differentiations between the subsystem and the encompass-
ing system is, according to Luhmann, “the function, that the subsystem fulfils for the encom-
passing system”21, He proceeds by marking those operationally closed self-referential subsys-
tems as “functional systems”22, because it’s their function that individualizes them. For the ac-
complishment of their function, as the decisive point of reference, the subsystems need a “bi-
nary code”.23 The autopoietic operations within the functional system comply with this binary
code, which is unique for each system.24

Since according to Luhmann’s theory every system operates closed within its boundary the
compatibility with other systems has to be constituted by the structural couplings. Trough those
couplings the environment (including other (sub-) systems) has an influence on the structures of
a system, which then affects the intern operations of the system, because the structures set the
“facility scope” for the operations.2> Still, within that scope the system-specific operations stay
autopoieticly connected and perform autonomously.26

2. The Society

The society is a self-referential autopoietic system, which performs through its communica-
tions.2” It is the encompassing social system.28 As a result of the autopoiesis and the intern-
differentiation there are further social self-referential subsystems within the society with
boundaries to the environment of the system-inside.2° The subsystems of the society, to mention

19 Luhmann, Soziale Systeme, p. 37; Thier, ,,Systemtheorie und Kirchliche Rechtsgeschichte®, p. 1090.
20 Baraldi Claudio, GLU: Glossar zu Niklas Luhmanns Theorie Sozialer Systeme, p. 27.

21 Luhmann, Die Gesellschaft der Gesellschaft, p. 746; Thier ,,Systemtheorie und Kirchliche Rechtsgeschichte®, p.
1088.

22 |_uhmann, Die Gesellschaft der Gesellschaft, P. 746 Et Seq.

23 Luhmann, Die Gesellschaft der Gesellschaft, P. 748; Esposito Elena, GLU: Glossar zu Niklas Luhmanns Theorie
Sozialer Systeme, p. 33 et sqq.; Thier, ,,Systemtheorie und Kirchliche Rechtsgeschichte®, p. 1088.

24 for example: according to Luhmann The legal system operates with the binary code “just/unjust” and everything
that can’t be subsumed with this control-formula is not part of the system, Cf. Luhmann, Das Recht der Gesell-
schaft, p. 60 et sqq. The Political System Uses the Code “Government/Opposition”, and the Scientific System
the Code “True/Untrue”. The Code Defines the Operation Processes Within a System, its Decisive for the Func-
tion Fulfillment, Cf. Thier, ,,Systemtheorie und Kirchliche Rechtsgeschichte®, p. 1089.

25 Thier, , Systemtheorie und Kirchliche Rechtsgeschichte®, pp. 1080, 1082; Luhmann, Die Gesellschaft der Ge-
sellschaft, pp. 92 et seqq., 100-105, 430 et seq.; Baraldi Claudio, GLU: Glossar zu Niklas Luhmanns Theorie
Sozialer Systeme, p. 91; Corsi Giancarlo, GLU: p. 184.

26 | uhmann, Gesellschaft der Gesellschaft, pp. 100, 101; Esposito Elena, GLU: Glossar zu Niklas Luhmanns Theo-
rie Sozialer Systeme, p. 186.

21 see above Chapter 1.1.
28 Luhmann, Die Gesellschaft der Gesellschaft, p. 78.

29 Thier, ,,Systemtheorie und Kirchliche Rechtsgeschichte, p. 1089; Baraldi Claudio, GLU: Glossar zu Niklas
Luhmanns Theorie Sozialer Systeme, p. 27.

63



Ana KOLAROV

some, are the law, the religion, the economy, the social system, the science et al. They all pro-
duce particular communications under limited conditions and operate autonomously. The soci-
ety thus comprises all the communications, because there is no communication beyond soci-
ety.30 A subsystem can be defined by the form-making boundary to the environment, whereas
the environment contains the other subsystems.3! The environment of the legal system com-
prises the political, the scientific, the ecological system etc., whereas the environment of the
political system comprises the legal, the social, the economic system etc. In this respect federal-
ism also represents a system within the society, which | will discuss at a later point (cf. chapter
1.5).

3. What is Culture?

Culture contains several elements, such as the language, the confession, the tradition, the ethnic-
ity et al. Culture occurs in the encompassing system society, but also in every subsystem of the
society, with respectively different contents.32 It can be defined as a respectively differentially
coined complex of elements, which appears in all realms, i.e. in all systems: the law, the poli-
tics, the social system, the education, the economy et al. Consequently culture is not a system
itself.

Luhmann compiles the term “meaning”33 in his system theory. Meaning, according to his con-
cept, is an orientation-framework within the operations of the system along their conduct.34
Since social systems operate with communications, meaning is the factor, which enables an ori-
entation, i.e. the differentiation between the actual and the possible3> contained in the message
and the information as components of the communication. Nevertheless, what’s actual or possi-
ble emerges from the very operations, so meaning is actually a “product of the operations”
within a system.36 Hence the meaning, respectively the content of meaning is different for every
single system. In this respect | would qualify culture as the meaning in the concept of

30 Luhmann, Soziale Systeme, pp. 60 et seq.; Baraldi Claudio, GLU: Glossar zu Niklas Luhmanns Theorie Sozialer
Systeme, p. 64; Luhmann, Die Gesellschaft der Gesellschaft, p. 80.

31 cf. footnote 20.

32 Culture is differently apprehended in the context of economy or sociality or art or linguistic or traditionally
grown polities. It always depends on the self-reference and its difference to the extrinsic-reference what content
culture has for a system.

33 sinn“, Luhmann, Soziale Systeme, pp. 92 et seq.; Luhmann, Die Gesellschaft der Gesellschaft, pp. 44 et sqg.
34 Thier, ,Systemtheorie und Kirchliche Rechtsgeschichte®, p. 1083.

35 Luhmann, Soziale Systeme, p. 111; Baraldi Claudio, GLU: Glossar zu Niklas Luhmanns Theorie Sozialer Sys-
teme, pp. 170 et seq.

36 Luhmann, Die Gesellschaft der Gesellschaft, p. 44; Thier, Systemtheorie und Kirchliche Rechtsgeschichte, p.
1084.
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Luhmann’s system theory. Conceived as a value (differentiation), culture alters dependent on
the system.37

4. What is Multiculturalism?

According to the actuality that culture exists and that it’s present in all the systems of the soci-
ety, multiculturalism exists as well. But how is it constituted?

Culture is a complex of elements which finds a different occurrence dependant on the system it
appears in. In federal polities it can be linked to the component units as (sub-)systems38. Multi-
culturalism refers then to the component units and can be described as the unity of all the com-
plexes consisting of different cultural (i.e. linguistic, confessional, traditional et al.) elements of
the respective units. It’s not one element that defines the culture of an entity, because not every
single element has to be a representative or characteristic feature. In Switzerland e.g. “the lan-
guage, cultural, and confessional borderlines go across cantonal frontiers”.39 Instead it’s the
interdependence of all the elements and their relation to each other within a complex that define
the component unit’s culture, which then is different from other entities. The component units
set limits for the culture, but they also frame it. The crucial point in this context is that those
component units do not constitute multiculturalism, they make it discernible. Hence as culture is
the meaning of the society and the therein contained systems, multiculturalism is the meaning of
federalism.40

5. Multiculturalism within the system ,,federalism”

Federal states have a form of government with a decentralized structure, that enables an alloca-
tion of powers to federal, component and/or regional governments. The component units in
Switzerland are the cantons.

Federalism is a system within the encompassing system society. It contains further subsystems,
such as legal federalism, economic federalism, social federalism, ecological federalism et al.4!
These subsystems all have a form-building boundary that defines them, it corresponds with the

37 In compliance to what is stated at the beginning of this chapter, culture as “meaning” does always have a differ-
ent conduct dependant on the system (law, religion, education, economy etc.), and accordingly dependant on the
system-specific operations of each system, as it is their product.

38 For the disquisition on component units (in Switzerland the cantons) as subsystems in the system “federalism”
see below (Chapter 1.5.).

39 Fleiner Thomas/Basta Fleiner Lidija R., Federalism, Federal States and Decentralization, p. 38.
40 Cf. Chapter 1.5.
41 cf. “Autopoiesis” and system-differentiation (or intern-differentiation), Chapter 1.1.
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system/environment-difference.42 In this regard federalism is the encompassing system which
includes all the subsystems and provides the intern environment for them.

Hence federalism can be defined as the unity of the system/environment - differentiations of its
subsystems, i.e. the legal federalism, the social federalism, the economic federalism, the educa-
tional federalism et al.

Within the society federalism, as a functional system43, fulfils the function of decentralization44
by using the binary code “diversity/unity”. The subsystems of federalism accordingly use the
codes “social diversity/social unity”, “economic diversity/economic unity”, “educational diver-
sity/educational unity” etc., whereas the function they fulfill for federalism is segmented decen-

tralization.

The point of reference for all the subsystems within federalism is the component unit, in Swit-
zerland, the canton. Due to this concept the cantons can be defined as subsystems within the
system federalism, that function by the binary code “affiliation/no affiliation”, whereas they
appoint the compatibility with other subsystems by the “structural couplings”4>. The function
they fulfill for federalism is the respectively particular composition of diversity. Furthermore
the cantons make, as discussed above, multiculturalism discernible. Through the reference to
cantons the subsystems of federalism gain a meaning dimension. Hence multiculturalism is ex-
istential for the legal federalism, the economic federalism, the scientific federalism, the social
federalism et al., and finally for the federalism as the encompassing system as well.

6. Legal Federalism

The legal federalism is a subsystem of federalism. As an autopoietic self-referential system it
builds further subsystems, which fulfill certain functions for it. The functional systems within
legal federalism are the federal legal system and the cantonal legal system. They operate due to
a binary code, which would be “federal competence/not federal competence” and “cantonal
competence/not cantonal competence”. The function of those systems is the implementation of
the respective allocation of powers according to the federal constitution. The cantonal legal sys-
tem builds a subsystem itself, the communal legal system.46 It is a functional system that im-

42 cf. Chapter 1.1.; “As a result of this perspective, a system can be defined by a boundary (“Leitdifferenz”) Be-
tween itself and its environment. This boundary is the system’s form, which individualizes the system and makes
the environment the other side of it. (...)".

43 Cf. above Chapter 1.1.: “He (Luhmann) proceeds by marking those operationally closed self-referential subsys-
tems as “functional systems”, because it’s their function that individualizes them. For the accomplishment of
their function, as the decisive point of reference, the subsystems need a “binary code”. (...)”.

44 In German | would use in this context the term “Dezentralitat”.
45 Cf. Chapter 1.1., especially footnote 25 and the therein listed literature.

46 This assumption is true for Switzerland, which has a decentralized structure containing the federal, the cantonal
and the communal (municipal) level (see below).
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plements the allocation of the communal responsibilities pursuant to cantonal law. It functions
according to the code “communal competence/not communal competence”.

CHAPTER |l - FEDERALISM IN SWITZERLAND

Within the Swiss Federation the differentiation between the federal government and the gov-
ernment of the component units is based on the determination unity contra diversity.4” The
Swiss federation has a decentralized structure, which enables the implementation of that code,
as the decisive feature for the functioning of federalism. Through the reference either to the fed-
eral level or to the component unit’s level the functioning of federalism gains a meaning dimen-
sion as multiculturalism occurs discerned in the respectively different culture complexes of the
cantons. The legal system accommodates the differentiation between unity and diversity and
implements it by allocating powers either to the federal or to the cantonal level.

1. Swiss Legal Federalism

In accordance with Article 1 of the Swiss federal constitution (*Bundesverfassung der Schweiz-
erischen Eidgenossenschaft”, BV) the Swiss federation is constituted by the Swiss people and
the twenty six cantons. This explicit provision of unity by implicitly introducing diversity is the
cornerstone of the Swiss federal state. The realization of this basic differentiation is carried out
by the distribution of powers pursuant to the federal constitution.

2. Sovereignty

As a constitutionally laid down principle8, the cantons are sovereign as long and insofar as
their sovereignty is not limited by the federal constitution (Art. 3 BV). According to Art. 49 BV
the Federation has to attend to the autonomy of the cantons. In this respect sovereignty means
that the cantons have the right to self-rule within the realm of their competences and their terri-
tory. The cantonal sovereignty4® includes diverse components: the decision-making power30,

47 Cf. Chapter 1.5.

48 Historically, Switzerland as a state is based on the consolidation of the old medieval states of Switzerland. From
the very beginning the autonomy and sovereignty of the respective states was a crucial feature in the bottom-up
state building of the swiss confederation, Cf. Fleiner Thomas, Switzerland: Constitution of the Federal State and
the Cantons, pp. 103, 104, 106; Mengistu Arefaine, p. 37; Linder Wolf, p. 8.

49 Topperwien Nicole, Nation-State and Normative Diversity, pp. 255-257; Fleiner Thomas, Switzerland: Constitu-
tion of the Federal State and the Cantons, pp. 109-111.

50 Fleiner Thomas/Basta Fleiner Lidija R., Federalism, Federal States and Decentralization, pp. 31/32: The Cantons
have Decision-Making Power including the legislative as well as the executive and judicial power. Within the
cantonal constitutional order the cantons have law-making power and can dispose of their own executive au-
thorities, which are responsible either to the people or to the parliament of the respective canton (and not to the
federal executive). Traditionally the judicial power in a federal state is vested within different levels. In Switzer-
land there are also parallel judiciaries both at the federal and the cantonal level. The cantons can organize their
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the state character®!, the organizational autonomy and fiscal sovereignty®2. As functional sys-
tems within federalism the cantons operate with the binary code “affiliation/no affiliation”,
whereas the constitutionally provided sovereignty enables them to fulfill their functions
autonomously. In doing so they reveal legal, economic, cultural, social et al., diversity within
federalism.53

3. The Federal Legal System

The Federation fulfils all the duties, which the federal constitution assigns to it (Art. 42 Clause 1
BV). In accordance with the autonomous operations of the federal legal system and in corre-
spondence to its function to allocate federal powers and thereby to provide legal unity, Clause 2
of the same Article states: “It [the Federation] takes those assignments over, which require an
uniform regulation.”

The allocation of rights and duties as stated in the constitution is organized according to the sys-
tem of enumerated federal powers: Each new issue that is not regulated in the constitution im-
plicitly can be attributed to the cantons’ competences®4. In this manner a consistent allocation of
competences is warranted.

The constitutionally stated competences of the Federation conform to the principle of confer-
ral®>. The scope of the federal competences is determined by the federal constitution and has to
be rooted therein. Federal laws or other legislative acts can not establish any competences for
the Federation. This complies with the function of the federal legal system to implement the
allocation of federal powers pursuant to the federal constitution.

own court system and they also have the competence to regulate the court procedure by cantonal law (Art. 122
Clause 2 BV, Art. 123 Clause 2 BV). Fleiner Thomas/Basta Fleiner Lidija R., Constitutional Democracy in a
Multicultural and Globalized World, p. 585.

51 Fleiner Thomas/Basta Fleiner Lidija R., Federalism, Federal States and Decentralization, p. 29: as holder of the
sovereign power, the cantons have state character. the same is provided by their original right to self-constituting
decisions, embodied in the constitutions (“Kantonsverfassungen”) they themselves pass (Art. 51 BV). That Pou-
voir Constituant is an expression of their organizational Autonomy. Naturally, that autonomy is not an unlimited
one as the Cantons are obligated “to pass their respective legal acts in pursuance of the federal legal order” (so-
called Federal Supremacy Clause, Art. 49 clause 1 BV). The Cantonal Constitutions also have to be warranted
by the federal government (Art. 51 clause 2 BV).

52 pyrsuant to the organizational autonomy the cantons are financially sovereign. The fiscal power is vested with
the federal as well as with the cantonal authorities (Art. 127 BV et sqq). The cantons can autonomously impose
taxes. In this regard it is essential for each entity to dispose of its own fiscal resources without federal conditions
for the fulfillment of its duties. Accordingly the budgetary power goes hand in hand with the sovereign power of
the cantons. Fleiner Thomas/Basta Fleiner Lidija R., Federalism, Federal States and Decentralization, p. 30;
Fleiner Thomas/Basta Lidija R., Constitutional Democracy in a Multicultural and Globalized World, pp. 581 et
seq., 584; Cf. also Watts Ronald, pp. 43 et seqq.

53 Cf. Chapter 1.5.

54 Art. 3 BV, second sentence; Stauffer, Tépperwien, Thalmann-Torres, p. 345; Cf. Discussion in Chapter 11. 4.
Regarding the Residuary Power of the Cantons.

55 In German ,,Prinzip der Einzelermachtigung®.
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3.1. The specification of the enumerated federal competences

The constitutional allocation of competences can be classified by certain subject or legal mat-
terss6, or by the governmental functions such as the legislation, the administration>’ or the ju-
risdiction%8. The specification of federal competences is part of the subsumtion of the scope of
the respective matters to the federal legal system by the code “federal competence/not federal
competence”.

Provided that the Federation has the comprehensive legislative competence within a field of ref-
erence, then it can regulate this subject or legal matter all-embracing.5® That includes the legis-
lation, the execution and the decision power over the implementation.60 Being competent pur-
suant to a fragmentary legislative competence the Federation can regulate the respective matter
only partially.62 Aiming to provide a certain unity while leaving leeway to the cantons for a de-
tailed regulation, the constitution contains several norms, which state (only) a basic legislative
competence for the Federation.®2 Art. 44 Clause 1 BV states that, “the Federation and the can-
tons support each other in the fulfillment of their respective assignments and cooperate.” This
principle finds supplementary implementation through the fostering legislative competences of
the Federation. Based on those competences the Federation can insert its supporting activities by
legislation on issues allocated within the cantonal competence realm. %3

The specification of the respective federal competence is further necessary for the fulfillment of
the system-function as the autopoietic federal legal system accommodates its operations due to
the very code “federal competence/not federal competence”.64

56 According To Art. 60 Clause 1 BV for example, the federation is competent in the military field, or due to Art.
98 BV in the banking and insurance field, respectively understood as subjective unity. The legal matters encom-
pass the legal regulation of a matter such as the civil law or the criminal law (Art. 122, 123 BV); Hafelin/Haller,
pp. 309, 310.

57 Cf. for example Art. 52 Clause 2, or Art. 81 BV.
58 Cf. for example the regulations regarding the federal court, Art.189 BV.
59 Hafelin/Haller, p. 311.

60 The comprehensive legislative competences within the constitution can be identified by the means of the legal
terminology used to describe it. Some of the issues concerned are stated in Art. 60 Clause 1, Art. 61 Clause 1,
Art. 74 Clause 1, Art. 83 Clause 1, Art. 100 Clause 1 BV.

61 Hafelin/Haller, p. 311, for example, in regard of the cantonal competences, the federation can impose taxes only
within a restricted, by the constitution clearly defined field. According to Art. 128 Clause 1 BV the federation
can levy the direct federal taxes and according to Art. 130 Clause 1 BV the sales taxes. The residuary power
within that regulatory field remains with the cantons.

62 Hafelin/Haller, p. 312, this kind of competence includes also the possibility to give instructions to the cantons
concerning certain issues of the respective matter. Thus the cantons can regulate those matters autonomously
within the scope of their competences according to their peculiar means. The issues introduced in this manner
within the constitutional allocation of powers are for example the land planning according To Art. 75 Clause 1
BV or the regulation of the naturalization pursuant to Art. 38 Clause 2 BV.

63 Cf. Art. 78 Clause 3 BV concerning nature and environment conservancy, Art 70 Clause 3-5 BV concerning
languages; Hafelin/Haller, p. 312.

64 Cf. Chapter I.6.
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3.2. The relation between the federal legal system and the cantonal legal system

3.2.1. The differentiation between federal and cantonal competences

As discussed above the allocation of powers is provided by the enumeration of the federal com-
petences in the federal constitution.85 Since this division of powers leads to a clearly defined
responsibility differentiation between the two legal systems, the boundary%6 between the federal
legal system and the cantonal legal system corresponds to the differentiation between the federal
and the cantonal competences. The federal competences provided by the constitution can have
subsequent abrogate power®7, original abrogate power88, or they can persist concurrently® to
the cantonal competences.

3.2.2. The implementation of federal law

The legislative competence of the Federation in a certain subject matter or legal matter usually
includes also the power to implement. However, the Federation has also the possibility to dele-
gate the implementation duty to the cantons by law, because the competence encompasses also
the decision on the implementation modality.”® In this context the constitutional devise laid
down in Art. 46 Clause 1 BV becomes relevant: “The cantons implement the federal law as pro-
vided in the constitution and federal legislature”. It is rather rare, that the constitution entrusts
the Federation with coercible implementation competences. “It is the cantons which are in
charge of carrying out most federal law.””1 According to Art. 46 Clause 2 BV, the Federation is
obligated to leave enough maneuvering room to the cantons and to take the cantonal peculiari-
ties into account.

65 Cf. Art. 3and 42 BV.

66 cf. Chapter 1.1, the boundary indicates in this context the differentiation of the system/environment - difference
of the respective systems.

67 Hafelin/Haller, p. 313. This means that as long as the federation doesn’t call for its competences, the canton can
legislate in the respective realm. The reason for such a regulation lies in the importance of a consistently assured
responsibilities allocation system. Of course, as soon as the federation accepts its responsibility, the respective
competence of the canton lapses.

68 Hafelin/Haller, p. 314. Competences of the federation with original abrogate power exclude any activities of the

cantons within the scope of the respective matter from the very constitutional beginning. They Are the exception,
since they have the inherent hazard of constructing a regulatory vacuum. Cf. also Watts Ronald L., Comparing
Federal Systems, p. 37 et seq.: “Exclusive Power™.

69 At first sight concurrent power seems to run counter to the principle of the allocation of powers. Yet, this par-

ticular competence does not entail the interference of federal and cantonal competences, even if it is both the
federal and the cantonal power acting on a respective issue. The federation as well as the cantons can exploit
their respective competences without affecting one another. However those competences are rare in the cata-
logue of the federal constitution. Some examples are: Art. 63 Clause 2 BV concerning universities, Art. 128 BV
concerning taxes or Art. 57 BV concerning state security. Cf. also Watts Ronald L., Comparing Federal Systems,
p. 38.

70 Then again it is often the constitution itself, which devises the particular functions to different entities, such as
the legislation of a matter to the federation and the implementation of the same to the cantons, for example Art.
122 Clause 2, 123 Clause 2 BV.

71 Stauffer Thomas, Topperwien Nicole, Thalmann-Torres Urs, p. 346.
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This provision hints the differentiation between unity and diversity in accordance with the func-
tion of the respective legal system to implement the constitutionally provided allocation of pow-
ers.’2 It also reveals the structural coupling of the two systems through the influence, which the
federal legal system takes on the cantonal legal system by entrusting it with the implementation
of federal law. In so doing the federal legal system has an impact on the structures of the can-
tonal legal system, which still operates autonomously according to the respective “cantonal pe-
culiarity”.73

3.2.3. The revision of the Federal Constitution

A further issue to be considered in this respect is the revision of the constitution as a federal
matter (Art. 192-195 BV).74 Since it is the very federal constitution exclusively that entrusts the
respective competences to either the federal or the cantonal level”, the revision of powers is
vested within the Federation as well.”6 However, this federal power is limited by the shared rule
of the cantons. System theoretically speaking this obligatory approval of the cantons for the re-
vision of the constitution can be defined as an instrument of the structural couplings between the
federal and the cantonal legal system.””

3.2.4. The Council of the Cantons

Another given factor as to the relation of the federal and the cantonal legal system is stated by
the Council of the Cantons (“Standerat”). The Council is a federal organ within the federal gov-
ernmental organization and part of the Federal Assembly as the federal law-making power. It is
constituted by the federal constitution and is a structure’® of the federal legal system. Although
the operations within a system function autonomously and autopoieticaly closed, the cantons
can, at least in theory, represent their interests in the Council, which then has an impact on the
operations of the federal legal system.”®

72 Cf. Chapter 1.6.

3 cf. Chapter 1.1., regarding “structural couplings”.

74 Constitutionally provided, the revision of the federal constitution requires the double majority, meaning the ma-

jority of the voters as well as the majority of the cantons for the approval. Thereby the result of the election
within the canton stands for the “cantonal vote” pursuant to Art. 142 Clause 3 BV, whereas the cantons listed in
Clause 4 have half a vote.

75 Cf. Also Chapter 11.3: ,,The Scope of the Federal Competences is Determined by the Federal Constitution and
has to be Rooted Therein. Federal laws or other legislative acts can not establish any competences for the federa-
tion. (...)".

78 Hafelin/Haller, p. 268; Stauffer Thomas, Topperwien Nicole, Thalmann-Torres Urs, p. 435.

77 Art. 140 Clause 1 Lit. A and C, Art. 142 Clause 1-4 BV; Stauffer Thomas, Topperwien Nicole, Thalmann-Torres
Urs, p. 435; see below Chapter I1. 5.

8 Corsi Giancarlo, GLU: Glossar Zu Niklas Luhmanns Theorie Sozialer Systeme, pp. 184, 185; Luhmann, Soziale
Systeme, pp. 73 et seq., 377 et seqq.

79 Fleiner Thomas, Basta Lidija R., Constitutional Democracy in a Multicultural and Globalized World, p. 622;
Linder Wolf, pp. 44-49; Cf. above Chapter 1.1 regarding “structural couplings”.
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4. The Cantonal Legal System

As a functional system within federalism the cantonal legal system functions according to the
code “cantonal competence/not cantonal competence”. Pursuant to the subsidiary clause in favor
of the cantonal power, which results from the system of the enumeration of federal competences
in the federal constitution (Art. 42 BV), there is a presumption for the allocation of competences
to the cantonal level. Thus the federal constitution allocates diverse competences directly to the
cantons.8 In this manner the allocation of powers corresponds to the differentiation of unity
and diversity, as the cantons fulfill those assignments, which do not need a uniform regula-
tion8l, Within the scope of the residuary competences deduced from the federal constitution,
they can operate autonomously (cf. Art. 3, 43 BV) by implementing the allocation of cantonal
powers.

5. Participation of the Cantons on the Federal Level

The differentiation as well as the relation of the respective scope of the federal and cantonal
competences is provided by the federal constitution. Both are crucial for the differentiation be-
tween the federal and the cantonal legal system and their operational autonomy. Likewise the
instruments of the structural coupling between the two systems result from the federal constitu-
tion as well.82 The cantons as subsystems within federalism and part of the inner-environment
for the federal legal system also take an influence on the same, respectively on its operations83,
which is carried out by the cantonal legal system. The following participation facilities of the
cantons on the federal level can be qualified as instruments of the structural coupling between
the two autonomous, operationally closed legal systems:

e mandatory constitution referendum (Art. 140 Clause 1 lit. a and c; Art. 142 Clause 1-4 BV);

 initiative of the cantons (Art. 160 Clause 1 BV in connection with Art. 115 ParlG (the statute
of the Parliament));

e mandatory treaty referendum (Art. 140 Clause 1 lit. b BV);

« optional referendum against federal laws and statutes (Art. 141 Clause 1 lit a, b and ¢ BV);
« optional treaty referendum (Art. 141 Clause 1 lit. d BV);

= election of the delegates for the Council of the Cantons (Art. 150 BV).

80 The matters allocated to the cantonal power by the federal constitution are for example: Education Art. 62 BV
and Culture Art. 69 BV.

81 Cf. Art. 42 Clause 2 BV.
82 Cf. Also Chapter I1. 3.2.
83 Cf. Chapter I.1 regarding “structural couplings™.
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6. The Communal Legal System

The communal legal system is a subsystem of the cantonal legal system. Its function is the im-
plementation of the allocation of communal responsibilities according to cantonal law. The
autonomy of the communities is provided by the cantonal law as stated in the federal constitu-
tion (Art. 50 BV).84 Hence the cantonal law provides the allocation of powers between the can-
tonal and the communal level and constitutes the boundary between the two functional systems.
In doing so, the cantons fulfil a constitutionally stated assignment themselves. The communal
legal system functions then autonomously and fulfils its duties according to the code “commu-
nal competence/not communal competence”.

CONCLUSION

As the crucial feature in the Swiss federal system the sovereignty of the cantons provided by the
federal constitution enables the conservation of the cultural and legal traditions of the cantons.
The constitutional allocation of powers either to the federal or the cantonal level enables the
legal systems to function autonomously by conferring to each other by diverse instruments of
structural couplings. Furthermore the allocation of the respective powers as the function of the
legal systems corresponds to the differentiation between unity and diversity as the functional
code of federalism. The respectively particular composition of cultural diversity of the cantons
is then provided by the operationally closed autopoietic cantonal legal system. As a result multi-
culturalism appears within federalism since the cantons make culture discernable.

84 Fleiner Thomas, Basta Lidija R., Constitutional Democracy in a Multicultural and Globalized World, p. 628;
Linder Wolf, pp. 49-52; Tépperwien Nicole, Nation-State and Normative Diversity, p. 257.
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